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RECOMMENDATION 82-1: 
EXEMPTION (b)(4) OF THE 
FREEDOM OF INFORMATION ACT 



(Adopted June 17, 1982) 



The Freedom of Information Act (FOIA) allows public access to the records 
of federal agencies, whether such records are generated by the agencies or 
obtained by the agencies from other sources, including private individuals. Large 
numbers of FOIA requests are made by or on behalf of commercial interests 
seeking to utilize the government's processes to acquire information that has 
been prepared at the expense of private firms and individuals and submitted to 
the government as part of a study or pursuant to a regulatory requirement or 
other government information-gathering program. Often the privately submitted 
government records subject to FOIA disclosure contain information which will 
lose value to the submitter if it is disclosed. This availability of FOIA as a tool 
for low-cost commercial information-gathering — or, in some instances, indus- 
trial espionage — needs to be limited. 

Exemption (b)(4) of FOIA permits agencies, as a matter of discretion, to 
withhold trade secrets and commercial or financial information obtained from a 
person which is privileged or confidential. Although FOIA contains procedural 
safeguards and a right of judicial review for requesters of agency records, the 
Act is silent regarding the rights of submitters of information whose legitimate 
interests may be impaired as a result of public disclosure of their information. 
Submitters are insecure about the degree of protection their information will 
receive when it is in the government's possession, and agency collection of 
private information may be hindered due to reluctance on the part of submitters 
to trust that the government will not disclose valuable documents. 

While the Administrative Conference strongly endorses the FOIA concept 
of exposure of the government's activities, the disclosure of information created 
by private persons involves different values. Private needs and public access 
desires are in conflict in this limited area of FOIA disclosures: Congress should 
amend exemption (b)(4), both to insure that the private rights of submitters of 
information are adequately protected and to provide for a more efficient decision- 
making process within the government for disposing of claims regarding the 
applicability of exemption (b)(4). 

Scope of the Exemption 

Information deserving protected treatment under exemption (b)(4) has four 
characteristics. First, it is ''private" information; the records in the government's 
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possession were created by a ''person" and submitted to the government, rather 
than generated internally within an agency.* The information need not be "about" 
the submitter — an example is a submitter's analysis of market conditions in a 
market where the submitter does no business — but the information must be such 
that it is ordinarily considered to be the "property" of the submitter, i.e., except 
for the government's possession, the submitter has an exclusive right to dispose 
of the information. 

Second, the information is, in the ordinary colloquial sense, "confidential". 
It is held by the government in confidence and is not already in the public domain 
as a result of lawful disclosure by the government or by others, nor is it required 
by law to be made public. 

Third, the information will have value to the submitter that disclosure 
threatens to diminish. It should not be necessary for a submitter to prove that 
the value loss will be "substantial", or to demonstrate the precise manner in 
which persons receiving access to the information may use the information to 
cause injury to the submitter. Such requirements impose unreasonable burdens 
upon submitters, strain the capacity of the decision-making process, and do not 
produce predictable results. It should be enough that the submitter have a valuable 
interest in the information, and that disclosure may reasonably be expected to 
impair that interest. In this respect, due regard should be given both to the 
probability and to the magnitude of impairment; thus the greater the harm po- 
tentially resulting from disclosure, the less need a showing be made of the 
certainty of occurrence of the harm, and vice versa. 

In addition to the traditional "commercial" and "financial" interests that 
may be jeopardized by the disclosure of confidential information, "business" 
information — a bit of commercially relevant information which alone appears 
insignificant but which, when combined with other bits, can reveal important 
business data — appropriately should come within exemption (b)(4). And "re- 
search" information, whether submitted by a commercial or non-commercial 
person, should be recognized to have value to the submitter and to be deserving 
of protection. 

Fourth, the interests to be protected by (b)(4) must be "legitimate". The 
exemption should not be used to shield evidence of unlawful activities, fraud, 
waste, or government mismanagement. This condition is necessary to insure the 
availability of FOIA as an effective means of the public's oversight of govern- 
ment, while protecting those private interests that legitimately are not in the 
public domain. 

Agencies currently have discretion, subject to the limitations of the Trade 
Secrets Act (18 U.S.C. 1905), to release a submitter's exempt (b)(4) information, 
even though disclosure might cause damage to the submitter. The Conference, 
believes, however, that valuable private information in the government's files 



* In an instance where one government agency submits analogous information to another 
agency, the information should be considered "private" for these purposes. A government entity 
that operates in a commercial, and perhaps highly competitive, marketplace will have interests of 
the same kind as if it were privately owned, and should receive similar protection. 
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should not be subject to release under FOIA, except where disclosure is necessary 
to prevent injury to an overriding public interest. This limited power of discre- 
tionary release should be exercised with caution, and agencies should conduct 
public interest inquiries only when a strong initial showing has been made that 
an adequate basis for discretionary disclosure is likely to exist. 

Finally, the Conference proposes to clarify further the scope of agencies' 
discretion to disclose confidential information by amendment of the Trade Secrets 
Act to eliminate any potential conflict between the two acts and to establish 
FOIA as the statute controlling agency release of confidential information to a 
requester. 



The Decision-making Process 

Selecting administrative and judicial processes that will provide both fair 
and efficient resolution of particular controversies require a careful examination 
of the institutional capabilities available for decision-making. A decision by the 
government whether to invoke exemption (b)(4) is not a typical agency program 
decision. In situations where a FOIA request involves contested (b)(4) infor- 
mation, agencies frequently act merely as stakeholders, and do not necessarily 
provide a proper forum for prompt and accurate decision-making. The matters 
to be decided often are outside the expertise of agency officials. For example, 
'impairment" of a protected interest could take the form of exposure of a secret 
manufacturing process, or it could be release of a consumer attitude survey that 
reveals the potential profitability of a new product, or it might involve disclosing 
the number of employees working on a particular assembly line where knowledge 
of the number could aid a competitor correctly to estimate manufacturing costs 
for the assembled product. Agency personnel most likely to be called upon to 
evaluate claims of exempt status will be program officials or FOIA officers, 
neither of which is likely to have a fundamental appreciation of the value of 
private information in the commercial marketplace. 

The interests of requesters of information under FOIA, including possible 
(b)(4) information, have been and will continue to be best served by providing 
speedy informal agency action followed by a right of de novo judicial review 
of adverse agency decisions. Prudence and justice require that, when submitters 
become involved in a FOIA request, the procedures and standards of decision- 
making be the same as for cases involving requesters only. 

Considering these factors, the Administrative Conference favors informal 
agency processes sufficient to prevent inadvertent releases of exempt material 
to a requester, to join the issues adequately, and, when feasible, to provide a 
prompt resolution of disputes, coupled with rights for both submitters and re- 
questers to obtain de novo review in the district courts of adverse agency decisions 
regarding the applicability of exemption (b)(4) to requested information. 

The Conference stresses the importance of considering agency procedures 
in tandem with the scope of judicial review. In this recommendation, the Con- 
ference has taken care to match an informal agency process — i.e., one that does 
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not result in the creation of a detailed agency record — with an opportunity for 
de novo judicial review unlimited in its scope to consider the matters at issue. 

However, different factors apply to an agency determination to disclose, 
on the ground of preventing harm to an overriding public interest, information 
that is unquestionably exempt under (b)(4). In such an instance, the required 
balancing of interests — harm caused by non-disclosure against harm caused by 
disclosure — is more likely to result in the creation of a reviewable record. Here 
an agency may consider the public use to which the information will be put, as 
claimed by the requester, as well as all potential private uses of all users of the 
information, once it is disclosed. Balancing the public's needs against individual 
costs in this fashion involves matters appropriately committed to an agency's 
determination, and the Conference recommends that the scope of judicial review 
of an agency decision to disclose exempt (b)(4) information be limited to whether 
the agency action is ''arbitrary or capricious". 

The Conference rejected, after careful consideration, the possibility of cre- 
ating a new judicial cause of action that would permit requesters to bring suit 
to compel an agency to release exempt (b)(4) information. At present requesters 
have no right to compel disclosure of information falling within any of the FOIA 
exemptions, and a rule to the contrary regarding exemption (b)(4) would likely 
be accompanied by great confusion regarding the status of confidential infor- 
mation (a problem sought to be eliminated by this recommendation), and could 
well result in a flood of new FOIA litigation. 

At the agency level, fundamental fairness requires that submitters be given 
notice of an intended agency release of their information whenever there is a 
reasonable possibility that the information is covered by exemption (b)(4). Such 
a notice requirement should be included within FOIA. Agency information gath- 
ering and handling procedures vary greatly, however, and the details of providing 
notice are more appropriately determined by individual agencies through the 
rulemaking process. Further, there is such a wide variation in the types of 
information subject to the exemption, and in the criteria appropriate to establish 
a claim of exempt status, that each agency should give individual consideration 
to techniques that will best facilitate its own disposition of determinations under 
the exemption. 

The additional procedural protections recommended here will require that 
the statutory time limits in FOIA be adjusted accordingly, at least for documents 
involving the (b)(4) exemption. While the Conference makes no recommendation 
with respect to specific intervals of time, the interests of prompt agency response 
and government credibility will require that more realistic limits be set by Con- 
gress. 

Nothing in this recommendation is intended to diminish the ability of re- 
questers, whose rights are established independently under FOIA, to obtain 
access to non-exempt agency records. Requesters would remain entitled to dis- 
closure of privately submitted agency records absent a determination that (b)(4) — 
or some other exemption — applies. Where an agency does not assert a claim of 
exempt status for a submitter's information, the burden will be on the submitter 
to assert a right to exempt treatment, to demonstrate the applicability of the 
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exemption, and to persuade the agency or judicial decision-maker that the in- 
formation should not be disclosed. 

Recommendation 

A . Scope of the Exemption 

} . Coverage. Congress should amend exemption (b)(4) of FOIA to pro- 
vide that the exemption applies to confidential information submitted to the 
government by a person and for which disclosure may reasonably be expected 
to impair the legitimate commercial, financial, business, or research interests of 
that person. (This recommendation is not intended to affect other laws that control 
the disclosure of specific agency records.) 

2. Discretion to Disclose. The Act should be amended to eliminate agency 
discretion to disclose exempt (b)(4) information to a requester, except that agen- 
cies should be permitted to disclose otherwise exempt (b)(4) information (i) when 
the submitter agrees to waive exempt status, or (ii) when the agency finds that 
to withhold the information would injure an overriding public interest. To elim- 
inate confusion caused by the interrelation of FOIA and the Trade Secrets Act 
(18 U.S.C. 1905) Congress should amend the Trade Secrets Act to make clear 
that it does not authorize withholding under exemption (b)(3) of FOIA and does 
not inhibit discretionary disclosure of material under exemption (bX4). 

B. Agency Procedures 

1 , Notice. Congress should amend FOIA to require that, prior to a final 
agency decision to disclose to a requester information that may fall within ex- 
emption (b)(4), the agency provide the submitter wi; . notice adequate to permit 
the submitter to object to the disclosure. This amendment should also require 
that agencies specify by rule those instances in which a submitter is entitled to 
notice, the rules to include, at a minimum, instances in which, for the particular 
information requested, the submitter (i) has made a prior claim of exempt (b)(4) 
status, or (ii) had submitted the information under a promise of confidentiality, 
of (b)(4) treatment, or of notice of a FOIA request. In addition, agencies should 
consider whether, in some instances, it would be appropriate routinely to give 
notice to submitters of all requests for the submitters' data, so that the agencies 
will always have the benefit of the submitters' opinions on the applicability of 
(b)(4). 

2. Agency Information Handling Procedures. Agencies should encour- 
age the use of pre-marking by submitters to aid in the identification of materials 
that may be subject to exemption (b)(4). Congress should amend FOIA to au- 
thorize each agency to determine, by rule, whether pre-marking should be made 
a pre-condition for notice of pending disclosure; such rules should be based on 
a consideration of the nature of information subject to (b)(4) as well as the 
characteristics of those who submit it. Agencies should investigate whether 
certain routinely collected categories of information may appropriately be des- 
ignated by rule as ordinarily subject to disclosure without notice, or ordinarily 
subject to withholding under exemption (b)(4); an agency using categories es- 
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tablished by rules must bear in mind that such rules, which may greatly facilitate 
the handling of large volumes of requests in some cases, cannot override the 
FOIA itself and must provide that, prior to making a final decision on disclosure, 
the agency will, upon specific request, review particular documents to determine 
their exempt status. Agencies that handle large volumes of requests for infor- 
mation likely to contain (b)(4) exempt material should consider establishing, by 
rule, the nature of substantiation that would ordinarily be required to support a 
claim of exempt (b)(4) status. 

3. Determination of Exempt Status. Congress should amend FOIA to 
provide for written objections by a submitter in instances of contested (b)(4) 
determinations. In making determinations on the applicability of exemption (b)(4), 
agencies should use informal techniques, and should avoid utilizing time-con- 
suming adversarial methods. During the decision-making process, agencies must 
be sensitive to the special problems of both submitters and requesters. Agency 
procedures must not disclose to a requester the basis of a claim of exempt status 
when disclosure of the basis itself would compromise the confidentiality of the 
information. On the other hand, agencies should bear in mind that a requester 
does not ordinarily have access to such information as may be necessary to 
challenge a submitter's claim of exempt status. In order to facilitate informal 
agency resolution of potential conflicts between requesters and submitters, agen- 
cies should provide that, whenever possible, a requester receive and be permitted 
to comment upon a submitter's written objections to release, and to be present 
at oral hearings, if any, on the subject, as long as this does not compromise the 
confidentiality of the information. 

4. Discretionary Release of Exempt Information, Once information has 
been determined to be exempt under (b)(4), a FOIA requester desiring to obtain 
disclosure of the information on the ground that non-disclosure would injure an 
overriding public interest should bear a definite burden to demonstrate with 
specificity the basis for the request. A pro forma assertion of public injury due 
to non-disclosure should not be sufficient to trigger an agency inquiry. In con- 
sidering whether to exercise its limited discretion to disclose otherwise exempt 
(b)(4) material, an agency appropriately may consider all potential uses to which 
the disclosed information may be put, and should balance any probable public 
harm in non-disclosure against probable harm to the submitter, the government, 
and others due to disclosure. 

5. Final Decision to Disclose. Congress should amend FOIA to provide 
that a final agency decision to disclose information alleged by the submitter to 
be exempt under exemption (b)(4) be made by an agency official of a rank 
equivalent to that of the agency official authorized to deny a request for disclo- 
sure. Agencies should consider utilizing the same appeal process within the 
agency for submitter-contested cases as that used whenever a requester challenges 
a decision not to disclose. 

6. Agency Implementation. Pending congressional enactment of the 
changes recommended herein, agencies should, to the extent permitted by law, 
immediately adopt all of the above proposals for imprpved agency procedures. 
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C. Judicial Review 



7. Cause of Action. Congress should amend FOIA to provide that both 
submitters and requesters of a contested piece of (b)(4) information have a cause 
of action under FOIA, that each may intervene in suits brought by the other, 
and that opposing claims of submitter and requester can be resolved in a single 
forum. 

2. Scope of Review. Congress should amend FOIA to provide that agency 
determinations regarding the applicability of exemption (b)(4) be subject to de 
novo consideration by the courts. Agency decisions to release exempt information 
to a requester, on the ground that non-disclosure would injure an overriding 
public interest, should be made reviewable at the instance of submitters of the 
information under the '* arbitrary or capricious'* standard in 5 U.S. C. 706(2)(A). 



RECOMMENDATION 82-2: 
RESOLVING DISPUTES UNDER 
FEDERAL GRANT PROGRAMS 

(Adopted June 17, 1982) 



Federal grants to governments, public service institutions and other non- 
profit organizations have been conspicuous instruments of federal policy since 
the 1930s. During the past two decades the growth in the number of federal 
grant programs, and the level of resources distributed through grants, has evi- 
denced the expanded influence of the federal government on the activities of 
these entities. 

Ensuring proper conduct of federal assistance programs has assumed in- 
creasing importance as these extraordinarily varied programs have proliferated. 
Federal domestic grant spending, which now exceeds $100 billion annually, 
promotes major social goals. Grants, and the activities they assist, often are 
crucial to beneficiaries whom Congress intends to aid and to recipients who 
carry out program goals. For instance, over one-quarter of all expenditures by 
state and local governments now come from federal grants, and thousands of 
smaller institutions depend on these funds for their very existence. 

Each of these grants represents an understanding on the part of the federal 
government and the grantee that is in the nature of a contractual commitment. 
The number and intensity of disputes over grants have risen in recent years, 
following both the increased reliance on federal grants by other institutions and 
a growing federal budget stringency that has decreased the generosity of federal 
funding and increased the rigor of audit review. These disputes run the gamut 
from those that involve nearly pure questions of federal policy and agency 
discretion to those that affect substantial grantee expectations or involve parti- 
cularized adverse determinations about individuals. 

Disputes may arise initially over the making or withholding of a grant, the 
amount of funds committed, or the terms and conditions imposed. Once the 
grantee has undertaken the project, controversies may occur over what actions 
the grantee has been funded or authorized to take, the grantee's relationships 
with program beneficiaries, subgrantees, or subcontractors, and other incidents 
of ongoing project administration, including grantee compliance with the terms 
and conditions of the grant. Disputes may arise in the form of audit disallowances. 
Finally, an agency may choose to terminate or debar a grantee or refuse to 
provide continued funding based on the agency's belief about the adequacy of 
a grantee's performance of previous projects. 

In prior recommendations, the Administrative Conference has called on all 
federal grantmaking agencies to adopt informal procedures for hearing and re- 

9 
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solving complaints by the public that a recipient's administration of a grant fails 
to meet federal standards (Recommendations 71-9 and 74-2). While some 
agencies have carried out these recommendations, many still do not afford grant- 
ees or other persons affected by the operation of federal domestic grant programs 
any channels for impartial consideration of their complaints. Congress has pro- 
vided few directives in this area, except as to a few agencies like the Departments 
of Education and Labor, and actual agency practices in handling grant disputes 
have varied considerably. 

This recommendation goes beyond the Conference's prior statements to 
focus on the rights that agencies should provide to grantees and applicants for 
grant funds. Few agencies afforded grant recipients any substantial appeal rights 
until the mid-1970's; some still fail to do so. In recent years, several agencies 
have begun to create processes to resolve some types of disputes with grantees 
and certain types of grant applicants. Their experience indicates that these appeal 
procedures, while sometimes flawed, have been useful for protecting grantees' 
rights and for helping agencies to avert needless and troublesome litigation, 
improve oversight of significant administrative problems, ensure that policies 
are applied fairly and consistently, and make decisions on a rational, justifiable 
basis. 

Given the importance of these programs, the nature of the interests involved, 
public policy factors, and considerations of fairness enunciated in recent con- 
stitutional decisions, the Administrative Conference believes that all grantmaking 
agencies should maintain procedures to hear appeals regarding certain kinds of 
agency actions. For example, grantees generally have a special interest in de- 
barment, termination, suspension, or certain kinds of renewal or entitlement 
situations. Also, disputes regarding some expenditure disallowances arising from 
audits, or other cost and cost rate determinations, may be crucial to a grantee, 
requiring payback of large sums. Because of the potential significance of these 
types of actions, and their relative infrequency, agencies should establish appeals 
procedures for them. On the other hand, thousands of applications for competitive 
discretionary grants are denied each year, and the imposition of any broad appeal 
hearing requirement for this type of action could be quite burdensome to some 
agencies. 

While the variety and complexity of federal domestic grant programs (and 
grant disputes) ultimately renders uniform procedural prescriptions inappropriate, 
this recommendation sets forth some general considerations that agencies should 
find useful to guide them in assessing the adequacy of their present methods of 
resolving grant appeals. The Conference believes that an agency should have 
considerable latitude to tailor procedures to the characteristics of its programs 
and grantees, and in the great bulk of appeals agencies need not match the 
protections required in adjudications governed by the Administrative Procedure 
Act, 5 U.S.C. §§ 554-557. The recommendation begins with, and centers on, 
the notion that informal action — including opportunities for conversations with 
relevant program officials and their superiors, mediation or ombudsman services, 
and similar devices — should form the core of the resolution process. Still, agen- 
cies should be aware that at least some disputes may arise, especially in post- 
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award cases involving contested issues with substantial funds at stake, in which 
some kind of more formal agency review should be made available. 

In making this recommendation, the Conference is aware that some agencies 
maintain appeal procedures which are more elaborate than those described below 
but provide equal or greater safeguards and protective measures. This recom- 
mendation is not intended to cast any doubt on the propriety of such procedures, 
or to assess the need therefor in light of specific programs or agency goals and 
concerns. 

Recommendation 

/. Scope and Intent of the Recommendations 

The recommendations in Part II concern procedures for disputes involving 
domestic * 'grantees" and "vested applications." A "grantee" may be a non- 
profit or community service organization, a unit of state or local government, a 
school, corporation or an individual who has executed a grant agreement or 
cooperative agreement with a federal agency. A "vested applicant" is one who 
is entitled by statute to receive funds, provided the applicant meets certain 
minimal requirements; or one who applies for a noncompetitive continuation 
grant, and has been designated in some manner as the service deliyerer for a 
designated area or is operating within a designated multi-year project period. 
Part II deals with agency-level processes for handling complaints by disappointed 
applicants for discretionary grant funds. The procedures recommended herein 
are not intended to displace existing hearing mechanisms already required by 
law in some programs. They apply only to grant programs carried on primarily 
within the United States. 

//. Complaints by Grantees and Vested Applicants 

A. Informal Review and Dispute Resolution Procedures. 

1 . Each federal grantmaking agency should provide informal procedures 
under which the agency may attempt to review and resolve complaints by grantees 
and vested applicants without resort to formal, adjudicatory procedures. The 
informal procedure could take several forms, including, for example, advance 
notice of adverse action and the reasons for the action, opportunity to meet with 
the federal officials involved in the dispute, review by another or higher-level 
agency official, or use of an ombudsman or mediator. Attempts to resolve 
disputes under these informal procedures should be pursued expeditiously by the 
agency within a definite time frame. Notwithstanding these time limits, a com- 
plainant's invocation of more formal appeal procedures should not prevent further 
efforts to settle, mediate, or otherwise resolve the dispute informally. 

2. The existence of informal review procedures should be made known 
to affected grantees and vested applicants in the manner described in paragraphs 
3 and 12, below. Agencies should encourage their program and decisional of- 
ficials to resolve grievances informally, and provide training to improve their 
abilities to do so. In undertaking such training, agencies should work with those 
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agencies that already have begun to make use of mediation and other concihatory 
approaches, such as the Departmental Grant Appeals Board in the Department 
of Health and Human Services, and existing groups with expertise in these 
methods of dispute resolution. 

B. Notice of Agency Action. 

3 . Upon issuance of an agency decision which (if not appealed) represents 
final agency action, each grantmaking agency should provide prompt notice of 
its action to the affected grantee or vested applicant. If the action is adverse to 
a grantee or vested applicant, the agency's notice, at a minimum, should provide 
a brief statement of the legal or factual basis for the action; state the nature of 
any sanctions to be imposed; and describe any available appeal procedures, 
including applicable deadlines and the name and address of the agency official 
to be contacted in the initial stages of an appeal. 

C. Administrative Appeal Procedures. 

4. Each federal grantmaking agency should provide the additional op- 
portunity for some type of administrative appeal in at least certain kinds of grant- 
related disputes. This appeal may be conducted orally; or in writing, depending 
on the nature of the dispute, and may be expedited where appropriate. In de- 
termining whether an administrative appeal should be afforded and the form of 
any such appeal for particular classes of disputes, agencies should consider the 
probable impact of the adverse action on the complainant, the importance of 
procedural safeguards to accurate decisionmaking in each class of dispute, the 
probable nature and complexity of the factual and legal issues, the financial and 
administrative burden that would be imposed upon the agency, the need for a 
perception of the government's fairness in dealing with grantees and vested 
applicants, and the usefulness of appeal procedures to give feedback on admin- 
istrative problems. 

5. In light of the factors described in paragraph 4, each federal grant- 
making agency should provide the opportunity for some kind of administrative 
appeal with regard to adverse actions involving: 

a. The performance of an existing grant, including disputes involving 
debarment, termination, suspension, voiding of a grant agreement, cost disal- 
lowances, denials of cost authorizations, and cost rate determinations; 

b. The denial of funding to applicants for entitlement grants, including 
disputes involving the applicant's eligibility, amount of funding to be received, 
and application of award criteria or pre-established review procedures; and 

c. The denial of applications for noncompetitive continuation awards 
where the denial is for failure to comply with the terms of a previous award. 

6. Where an opportunity for an administrative appeal is afforded, the 
agency should take into account the factors set forth in paragraph 4 and select 
from among the following forms of proceedings to provide the one most appro- 
priate to the particular case: 

a. Decision based on written submissions only; 

b. Decision based on oral presentations; 
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c. Decision on written submissions plus an informal conference or 
oral presentation; or 

d. Full evidentiary hearing. 

Where a hearing or conference is useful to resolve certain issues, the agency 
may limit the hearing to those issues and treat remaining questions less formally. 
In addition, the agency should provide some form of discretionary expedited 
appeal process for disputes. In such proceedings, the agency may, for example, 
shorten time deadlines, curtail record requirements, or simplify procedures for 
oral or written presentations. 

7. At a minimum, these administrative appeal procedures should afford 
grantees and vested applicants the following: 

a. Written notice of the adverse decision (See paragraphs 3 and 12); 

b. An imparital decisionmaker (for instance, a grant appeals board 
member, a high level agency official, a person from outside the agency, an 
administrative law judge, or certain other agency personnel from outside the 
program office), with authority to conduct the proceedings in a timely and orderly 
fashion; 

c. Opportunity for the agency, complainant and any other parties to 
the appeal promptly to obtain information from each other, and to present and 
rebut significant evidence and arguments; 

d. Development of a record sufficient to reflect accurately all signif- 
icant factual submissions to the decisionmaker and provide a basis for a fair 
decision; and 

e. Prompt issuance of a written decision stating briefly the underlying 
factual and legal basis. 

8. Each federal grantmaking agency should determine in advance, and 
specify by rule or order, the scope of the authority delegated to the decisionmaker 
in administrative appeals. For example, agencies should specify in advance 
whether the decisionmaker has the authority to review the validity of agency 
regulations or the consistency of agency actions with governing statutes. 

9. Agencies should accord finality to the appeal decision, unless further 
review is conducted promptly pursuant to narrowly drawn exceptions and in 
accordance with preestablished procedures, criteria and standards of review. If 
the decisionmaker is delegated, or asserts, authority to review the validity of 
agency regulations, the agency head should retain an option for prompt final 
review of the decision in accordance with applicable procedures. 

10. Once these administrative appeal procedures are invoked, the deci- 
sionmaker should discourage all ex parte communications on the appeal unless 
the parties consent to such communications. Any ex parte communications that 
do occur should be disclosed promptly, and placed in the appeal record. 

1 1 . Agencies should encourage prompt decision of appeals by creating 
time limits or other guidelines for processing grant disputes, and should pay 
particular attention to resolving appeals over decisions regarding renewal and 
continuation grants in a timely manner. These timetables might be fixed gener- 
ically or in accordance with the complexity of particular cases. Decisionmakers* 
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compliance should be monitored by the agency pursuant to a regular caseload 
management system. 

D. Public Notice, 

12. Grantmaking agencies should give advance notice and afford an op- 
portunity for public comment in developing informal review and administrative 
appeal procedures. Agencies should ensure that available procedures are made 
known to grantees and vested applicants. Notice of such procedures should be 
published in the Federal Register, codified in the Code of Federal Regulations, 
and included in grant agreements and other appropriate documents, in addition 
to the individual notice described in paragraph 3. 

13. Agencies should collect in a central location, and index, those written 
decisions made in administrative appeals. These decisions should be made avail- 
able to the public except to the extent that their disclosure is prohibited by law. 
Whenever a grantee or vested applicant cites a previous written decision as a 
precedent for the agency to follow in its case, the agency should either do so, 
distinguish the two cases, or explain its reasons for not following the prior 
decision. 

///. Complaints by Discretionary Grant Applicants 

A, Informal Review Procedures. 

The Conference previously has called on agencies to develop criteria for 
judging discretionary grant applications and to adopt at least informal complaint 
mechanisms to ensure compliance with these criteria and other federal standards. 
(See Recommendations 71-9 and 74-2.) The Conference reiterates its belief 
that these procedures can benefit agency performance. 

B, Public Notice. 

Each federal grantmaking agency should ensure that available informal 
review procedures and administrative appeal procedures are made known to grant 
applicants. Notice of such procedures should be published in the Federal Reg- 
ister, codified in the Code of Federal Regulations, and included in application 
materials and other appropriate documents. (See also Recommendations 71-4 
and 71-9.) 

IV. Implementation of Recommendation 

Each federal grantmaking agency should, within one year of the adoption 
of this recommendation, report in writing to the Administrative Conference the 
steps the agency intends to take, consistent with the above guidelines, to improve 
its dispute resolution process. 



RECOMMENDATION 82-3: 
FEDERAL VENUE PROVISIONS 
APPLICABLE TO SUITS 
AGAINST THE GOVERNMENT 

(Adopted June 18, 1982) 



(a) This recommendation responds to proposals to amend statutes that 
govern venue in actions against the United States, its agencies and its officials. 
It calls for two limited changes: (1) amendment of the district court transfer 
provision, 28 U.S. C. § 1404(a), to provide explicitly that intervenors may request 
a change of venue, and (2) addition of a provision requiring that, when an action 
against the Government is brought in the District Court for the District of Co- 
lumbia that may have a particular impact on residents of one or more states, 
notice be given to the Attorney General of any such state. Otherwise, it urges 
rejection of proposals to make the extent of local impact determinative of proper 
venue. 

(b) The present venue statute governing most district court actions against 
the United States, its officers, or agencies is 28 U .8. C. § 1 39 1 (e). Section 1 391 (e) 
permits suit in any district in which (1) a defendant resides, (2) the cause of 
action arose, (3) real property involved in the action is situated, or (4) the plaintiff 
resides, if no real property is involved. Under 28 U.S.C. § 1404(a) a district 
court may transfer any civil action to any other district where it might have been 
brought *'[f]or the convenience of parties and witnesses, in the interest of jus- 
tice. . . .'* 

(c) The present venue requirements governing agency review proceedings 
in the courts of appeals are found in particular statutes, generally a section of 
the substantive statute under which the agency is acting. Most such statutes 
include the District of Columbia Circuit as one of the available forums; some 
statutes designate that circuit as the exclusive forum.* 

(d) Section 1391(e) applies to all sorts of actions, including actions for 
money damages. The concern of those making the current proposals is not with 
damage actions but with nonstatutory review proceedings, typically actions for 
declaratory judgments, injunctions or mandamus. More particularly their concern 

* ACUS has previously addressed the advisability of direct review in the courts of appeals 
in Recommendation 75-3; The Choice of Forum For Judicial Review Of Administrative Action. 
Court-of-appeals venue provisions in the Clean Air Act and Federal Water Pollution Control Act 
were addressed in Recommendation 76-4 (national standards should be reviewed exclusively in the 
D.C. Circuit; rules affecting single states or facilities should be reviewed in the local circuit). "Races" 
to the courts of appeals were addressed in Recommendation 80-5. 
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is with only some of those cases, often environmental cas^s, that involve projects, 
people or resources of particular states or regions. 

(e) Those advocating modifications of the venue laws believe that too 
many of such ''local" suits against the Government are heard in the courts of 
the District of Columbia and that the judges of those courts do not have the 
''feel" for local affairs that judges on the scene have. Proponents are mostly 
from the western states, and they emphasize how different are the arid, relatively 
undeveloped West and its problems from the East and its problems. They argue 
that the convenience of locally affected citizens and their perception that distant 
district judges are out of touch with local concerns should be important factors 
in determining venue. Therefore, they propose amending Sections 1391 and 
1404 to limit venue to the judicial district in which the residents would be most 
affected by the agency action or inaction that is the subject of the lawsuit. 
Similarly, they propose new statutory provisions governing court-of-appeals venue 
that would create new rights to obtain transfers to a circuit in which the impact 
of the suit is greater and would also eliminate all provisions for exclusive review 
in the District of Columbia Circuit. 

(f ) Across-the-board attempts to restrict the choice of forum presented by 
the current venue laws are unnecessary and unwise. The number of suits against 
the Government filed in the District of Columbia has not been disproportionate, 
and we believe that such suits have been transferred when appropriate. The 
current flexible venue statutes minimize threshold litigation, whereas the pro- 
posed modifications would involve costly preliminary determinations concerning 
the substantiality and location of impact. Many, probably most, of the cases 
with which the proposals are concerned are heard on agency records without the 
taking of testimony. Considerations of convenience to the parties (which in such 
cases really means counsel) and of the location of the agency record often favor 
venue in the District of Columbia. Changes of venue may be obtained under 28 
U.S.C. §1404, which provides that transfers to an alternate forum may be ob- 
tained '*for the convenience of parties and witnesses, in the interest of justice." 
Where the convenience of locally-based parties or witnesses is a significant 
consideration, or the interests of justice otherwise indicate that the case should 
be tried in the local jurisdiction, courts have appropriately permitted transfer. 
There is no suggestion that intervention is not allowed when requested. To ensure 
that affected persons are aware of suits filed in the District of Columbia, a simple 
notice requirement is all that is needed. Furthermore, to remove any doubt that 
intervenors may request a change of venue, explicit language to that effect can 
be added to 28 U.S.C. §1404. 

(g) With respect to venue in the courts of appeals , the need for authoritative 
determinations on nationally applicable statutes or regulations may argue for 
exclusive review in the District of Columbia Circuit. (See Recommendation 76- 
4: Judicial Review Under the Clean Air Act and Federal Water Pollution Control 
Act.) However, Congress should review all such existing provisions to decide 
on a statute-by-statute basis whether such exclusivity is warranted. 

(h) There is no question that some proponents of changes in the venue 
laws believe that the place of hearing is likely to affect the outcome and believe 
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further that courts of * 'local" districts will be more sympathetic than the courts 
of the District of Columbia to the local interests for which they profess to speak. 
No doubt, some of the opponents of such changes perceive an advantage to their 
interests in their ability to sue in the District^ of Columbia. 

. The Conference is aware from its consideration of the race-to-the-courthouse 
Recommendation 80-5, that lawyers do act on perceptions of advantage based 
on venue even within a single United States court system and a single body of 
federal law. The Conference cannot deny the existence or the importance of the 
perception of advantage to a party from the choice of one court over another. 
We suggest, however, that, to the extent that the concern of proponents is actually 
with the terms and construction of certain federal statutes, the proper objective 
should be the forthright amendment of the statutes, not manipulation of the law 
of venue in order to achieve more favorable construction. 

Traditionally, one has been able to sue the Government at its seat. Indeed, 
it took the mandamus and venue statute of 1962, which added Section 1391(e) 
to the Code, to provide a solid basis for suing the Government elsewhere. 
Perceived differences in the predilections of particular courts, which are likely 
to be transient if they exist at all , are not a reason for departing from our tradition. 

There may be particular statutory contexts in which local considerations are 
so likely to predominate in a certain category of suits against the Government, 
that such suits should be heard in local districts. Thus, while this recommendation 
opposes across-the-board restrictions on venue choices, the Conference does not 
oppose the reexamination of the allowable venue of proceedings to review agency 
actions under particular statutes. 

Recommendation 

(1) Congress should not amend the statutes governing venue in district 
court actions against the United States, its agencies or its officials, 28 U.S.C. 
§§139 1(e), 1404(a), or the statute governing direct review of agency orders in 
the courts of appeals, 28 U.S.C. §21 12(a), to make the extent of local impact 
determinative of proper venue. 

(2) Congress should add a new subsection (g) to 28 U.S.C. §1391 to 
provide that plaintiff's filing actions in the United States District Court for the 
District of Columbia against the United States, its agencies or its officials that 
may have a particular impact on the residents of other districts be required to 
notify the attorneys general of the states containing such districts. 

(3) Congress should amend the district court transfer provision, 28 U.S.C. 
§ 1404(a), to provide explicitly that intervenors may request a transfer. 

(4) Congress should review existing statutes providing for review of fed- 
eral agency orders or regulations exclusively in the District of Columbia Circuit 
to ensure that, in each statute, considerations of the need for authoritative de- 
terminations on nationally applicable requirements outweigh the benefits of pro- 
viding litigants with a choice of forums for challenging agency action. Pending 
such a review, however, Congress should not enact legislation overriding all 
exclusive venue provisions. 
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Separate Statement of Members Barnes, C. M. Butler III, D'Agostino, 
Fowler, Hakola, Horowitz, Knapp, Matheson, Miller, Morris, Oliver, Pressly, 
Rose, Sasseville, Schmults, Loren A. Smith, Tidwell, Twine, Williamson, and 
Liaison Representative Fergenson 

We oppose that portion of the recommendation which rejects local impact 
as a factor in determining proper venue. In our view, consideration of local 
impact is germane to determining the proper venue of a suit, and a motion to 
amend the recommendation to provide for the consideration of local impact in 
the transfer of venue statute (28 U.S.C. 1404(a)) failed at the plenary session 
by only two votes. While we disagree with the Conference's recommendation 
on this issue, we join in the Conference's endorsement of related legislation to 
require that notice be given to the attorney general of any state containing districts 
that may be impacted by pending litigation against the United States and to 
expand 28 U.S.C. 1404(a) to permit an intervenor to request a transfer. 

Our belief that local impact ought to be a significant factor in locating 
federal litigation is grounded in the basic principle that justice is more likely to 
be achieved when its search is conducted close to the people most affected by 
the outcome of the proceedings. This is a vast country with people proud of the 
freedom that unites us, and possessed of a determined commitment to the unique- 
ness of where they live. The people in the West or the South do not want different 
law than the rest of the country; they do seek judgement by men and women 
who adjudicate as neighbors, who bring the wisdom of place and experience to 
their deliberations. Returning venue to judicial districts whose citizens are af- 
fected by litigation does not guarantee certain results; it does guarantee that 
affected citizens will more likely perceive the judicial process as fair and re- 
sponsive to their interests. 

During the debate supporters of the recommendation claimed to be disturbed 
at the renascent provincialism they linked with the venue changing proposals. 
We do not believe that the merit of the local impact issue should be obscured 
by dismissing its proponents as provincial or observing, as does the preamble, 
that those who favor venue changing legislation are from the "arid, relatively 
undeveloped West." Indeed, one could as easily speculate that those who would 
do all in their power to keep the locus of federal judicial decision making in the 
District of Columbia are motivated by ^'provinciaP' concerns such as protecting 
the turf of the D.C. bar which might be threatened by enactment of venue 
changing proposals. Rather, the issue as we see it is whether the people's, op- 
portunity to participate in and observe the litigation which will affect their lives 
deserves to be balanced against other interests of the parties. We think it does. 

While the recommendation's preamble does not explore the substantive 
concerns raised above, it does hypothesize some consequences of venue changing 
proposals such as the possibility of added pre-trial expenses necessitated by 
additional venue challenges and an observation that any changes will not improve 
the present situation since most suits are transferred where appropriate. We 
disagree with these conclusions. Cases where venue did not coincide with sub- 
stantial local impacts and of ones where transfer requests were denied are referred 
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to in Senator Laxalt's and Linden Kettlewell's article "A Return to Traditional 
Considerations for Determining Venue/' at pp. 17-18, Venue At The Cross- 
roads, February 1982, National Legal Center for the Public Interest. Even an 
opponent of the pending S. 2419 to amend the basic venue statute — Nicholas 
C. Yost, also a contributor to Venue At The Crossroads — concedes that transfers 
from Washington to affected localities have been denied in some specific in- 
stances (Id, at p. 45). 

It is also not readily apparent how venue challenges will prolong litigation 
or significantly increase costs. Normal pre-trial procedures can resolve venue 
challenges expeditiously and appeals to venue decisions must be made imme- 
diately and through writs of mandamus. Since decisions on venue under section 
1404(a) are to the court's sound discretion, it would be most unusual to find 
many such decisions reversed. 

Since the pending venue changing legislation seeks to strike a balance 
between considerations of substantial local impact and other "interests of jus- 
tice," the recommendation's admonishment that '*local impact" considerations 
not be determinative unfortunately fails to confront the present proposals or state 
of Congressional debate. In dissenting from the recommendation's failure to 
approve local impact as an appropriate consideration in establishing proper venue, 
we hope that Congress will proceed to favorable consideration of S. 2419 and 
the principles it advances. We believe, with the sponsors of S. 2419, that justice 
is well-served when it is conducted closest to those citizens substantially affected 
by the court's decision. 

Separate Statement of R. Tenney Johnson 

I join members Barnes, et al., in dissenting from this recommendation as 
it is presently drafted, but for reasons that to some extent differ. While I agree 
that Congress should not amend the law to make local impact determinative of 
proper venue, I do not agree that a plaintiff should be required to notify attorneys 
general of states in which an action may have a particular impact. Such a 
requirement, because of its vague parameters, would quickly lead to giving notice 
to all fifty attorneys general in every case. 

More importantly, 1 believe that local impact should be a possible basis for 
transfer of venue, just as the convenience of the parties or witnesses currently 
is a basis for, but not determinative of, such a transfer. In other words, the 
decision should still be left to the court's discretion, but the law should provide 
that consideration of the local nature of the action's impacts is appropriate in 
reaching a decision. 

I cannot, on the other hand, explicitly endorse S. 2419's venue provision, 
since it would prohibit venue in the district where the defendant or plaintiff 
resides unless the action would substantially affect the residents of that district, 
and thus would not permit the balancing of local interests with other interests. 



RECOMMENDATION 82-4: 
PROCEDURES FOR 
NEGOTIATING PROPOSED 
REGULATIONS 

(Adopted June 18, 1982) 



The complexity of government regulation has increased greatly compared 
to that which existed when the Administrative Procedure Act was enacted, and 
this complexity has been accompanied by a formalization of the rulemaking 
process beyond the brief, expeditious notice and comment procedures envisioned 
by Section 553 of the APA. Procedures in addition to notice and comment may, 
in some instances, provide important safeguards against arbitrary or capricious 
decisions by agencies and help ensure that agencies develop sound factual bases 
for the exercise of the discretion entrusted them by Congress, but the increased 
formalization of the rulemaking process has also had adverse consequences. The 
participants, including the agency, tend to develop adversarial relationships with 
each other causing them to take extreme positions, to withhold information from 
one another, and to attack the legitimacy of opposing positions. Because of the 
adversarial relationships, participants often do not focus on creative solutions to 
problems, ranking of the issues involved in a rulemaking, or the important details 
involved in a rule. Extensive factual records are often developed beyond what 
is necessary. Long periods of delay result and participation in rulemaking pro- 
ceedings can become needlessly expensive. Moreover, many participants per- 
ceive their roles in the rulemaking proceeding more as positioning themselves 
for the subsequent judicial review than as contributing to a solution on the merits 
at the administrative level. Finally, many participants remain dissatisfied with 
the policy judgments made at the outcome of rulemaking proceedings. 

Participants in rulemaking rarely meet as a group with each other and with 
the agency to communicate their respective views so that each can react directly 
to the concerns and positions of the others in an effort to resolve conflicts. 
Experience indicates that if the parties in interest were to work together to 
negotiate the text of a proposed rule, they might be able in some circumstances 
to identify the major issues, gauge their importance to the respective parties, 
identify the information and data necessary to resolve the issues, and develop a 
rule that is acceptable to the respective interests, all within the contours of the 
substantive statute. For example, highly technical standards are negotiated that 
have extensive health, safety, and economic effects; lawsuits challenging rules 
are regularly settled by agreement on a negotiated rule; public law litigation 
involves sensitive negotiation over rule-like issues; and many environmental 
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disputes and policies have been successfully negotiated. These experiences can 
be drawn upon in certain rulemaking contexts to provide procedures by which 
affected interests and the agency might participate directly in the development 
of the text of a proposed rule through negotiation and mediation. 

The Federal Advisory Committee Act (FACA) has, however, dampened 
administrative enthusiasm for attempts to build on experience with successful 
negotiations. Without proposing a general revision of FACA, the Administrative 
Conference urges that Congress amend the Act to facilitate the use of the ne- 
gotiating procedures contemplated in this recommendation. 

The suggested procedures provide a mechanism by which the benefits of 
negotiation could be achieved while providing appropriate safeguards to ensure 
that affected interests have the opportunity to participate, that the resulting rule 
is within the discretion delegated by Congress, and that it is not arbitrary or 
capricious. The premise of the recommendation is that provision of opportunities 
and incentives to resolve issues during rulemaking, through negotiations, will 
result in an improved process and better rules. Such rules would likely be more 
acceptable to affected interests because of their participation in the negotiations. 
The purpose of this recommendation is to establish a supplemental rulerhaking 
procedure that can be used in appropriate circumstances to permit the direct 
participation of affected interests in the development of proposed rules. This 
procedure should be viewed as experimental, and should be reviewed after it 
has been used a reasonable number of times. 

Recommendation 

1 . Agencies should consider using regulatory negotiation, as described in 
this recommendation, as a means of drafting for agency consideration the text 
of a proposed regulation. A proposal to establish a regulatory negotiating group 
could be made either by the agency (for example, in an advance notice of 
proposed rulemaking) or by the suggestion of any interested person. 

2. Congress should facilitate the regulatory negotiation process by passing 
legislation explicitly authorizing agencies to conduct rulemaking proceedings in 
the manner described in this recommendation. This authority, to the extent that 
it enlarges existing agency rulemaking authority, should be viewed as an ex- 
periment in improving rulemaking procedures. Accordingly, the legislation should 
contain a sunset provision. The legislation should provide substantial flexibility 
for agencies to adapt negotiation techniques to the circumstances of individual 
proceedings, as contemplated in this recommendation^ free of the restrictions of 
the Federal Advisory Committee Act and any ex parte limitations. Legislation 
should provide that information tendered to such groups, operating in the manner 
proposed, should not be considered an agency record under the Freedom of 
Information Act. 

3. In legislation authorizing regulatory negotiation. Congress should au- 
thorize agencies to designate a "convenor'' to organize the negotiations in a 
particular proceeding. The convenor should be an individual, govemment agency, 
or private organization, neutral with respect to the regulatory policy issues under 
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consideration. If the agency chooses an individual who is an employee of the 
agency itself, that person should not be associated with either the rulemaking 
or enforcement staff. The convenor would be responsible for (i) advising the 
agency as to whether, in a given proceeding, regulatory negotiation is feasible 
and is likely to be conducive to the fairer and more efficient conduct of the 
agency's regulatory program, and (ii) determining, in consultation with the agency, 
who should participate in the negotiations. 

4. An agency considering use of regulatory negotiation should select and 
consult with a convenor at the earliest practicable time about the feasibility of 
its use. The convenor should conduct a preliminary inquiry to determine whether 
a regulatory negotiating group should be empanelled to develop a proposed rule 
relating to the particular topic. The convenor should consider the risks that 
negotiation procedures would increase the likelihood of a consensus proposal 
that would limit output, raise prices, restrict entry, or otherwise establish or 
support unreasonable restraints on competition. Other factors bearing on this 
decision include the following: 

(a) The issues to be raised in the proceeding should be mature and ripe 
for decision. Ideally, there should be some deadline for issuing the 
rule, so that a decision on a rule is inevitable within a relatively fixed 
time frame. The agency may also impose a deadline on the negotia- 
tions. 

(b) The resolution of issues should not be such as to require participants 
in negotiations to compromise their fundamental tenets, since it is 
unlikely that agreement will be reached in such circumstances. Rather, 
issues involving such fundamental tenets should already have been 
determined, or not be crucial to the resolution of the issues involved 
in writing the proposed regulation. 

(c) The interests significantly affected should be such that individuals can 
be selected who will adequately represent those interests. Since ne- 
gotiations cannot generally be conducted with a large number of par- 
ticipants, there should be a limited number of interests that will be 
significantly affected by the rule and therefore represented in the ne- 
gotiations. A rule of thumb might be that negotiations should ordinarily 
involve no more than 15 participants. 

(d) There should be a number of diverse issues that the participants can 
rank according to their own priorities and on which they might reach 
agreement by attempting to optimize the return to all the participants. 

(e) No single interest should be able to dominate the negotiations. The 
agency's representative in the negotiations will not be deemed to pos- 
sess this power solely by virtue of the agency's ultimate power to 
promulgate the final rule. 

(f) The participants in the negotiations should be willing to negotiate in 
good faith to draft a proposed rule. 

(g) The agency should be willing to designate an appropriate staff member 
to participate as the agency's representative, but the representative 
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should make clear to the other participants that he or she cannot bind 
the agency. 

5. If the convenor determines that regulatory negotiation would be ap- 
propriate, it would recommend this procedure to the agency. If the agency and 
the convenor agree that regulatory negotiation is appropriate, the convenor should 
be responsible for determining preliminarily the interests that will likely be 
substantially affected by a proposed rule, the individuals that will represent those 
interests in negotiations, the scope of issues to be addressed, and a schedule for 
completing the work. It will be important for potential participants to agree 
among themselves as to these matters, and their agreement can be facilitated by 
either the convenor or a possible participant conducting a preliminary inquiry 
among identified interests. Reasonable efforts should be made to secure a bal- 
anced group in which no interest has more than a third of the members and each 
representative is technically qualified to address the issues presented, or has 
access to qualified individuals. 

6. The subject matter of the proposed regulation may be within the juris- 
diction of an existing committee of a non-governmental standards writing or- 
ganization that has procedures to ensure the fair representation of the respective 
interests and a process for determining whether the decision actually reflects a 
consensus among them. If such a committee exists and appears to enjoy the 
support and confidence of the affected interests, the convenor should consider 
recommending that negotiations be conducted under that committee's auspices 
instead of establishing an entirely new framework for negotiations. In such a 
case, the existing committee could be regarded as a regulatory negotiation group 
for purposes of this recommendation. (Alternatively, the product of the com- 
mittee could be used as the basis of a proposed regulation pursuant to Admin- 
istrative Conference Recommendation 78-4.*) 

7. To ensure that the appropriate interests have been identified and have 
had the opportunity to be represented in the negotiating group, the agency should 
publish in the Federal Register a notice that it is contemplating developing a 
rule by negotiation and indicate in the notice the issues involved and the partic- 
ipants and interests already identified. If an additional person or interest petitions 
for membership or representation in the negotiating group, the convenor, in 
consultation with the agency, should determine (i) whether that interest would 
be substantially affected by the rule, (ii) if so, whether it would be represented 
by an individual already in the negotiating group, and (iii) whether, in any event, 
the petitioner should be added to the negotiating group, or whether interests can 
be consolidated and still provide adequate representation. 

8. The agency should designate a senior official to represent it in the 
negotiations and should identify that official in the Federal Register notice. 

9. It may be that, in particular proceedings, certain affected interests will 
require reimbursement for direct expenses to be able to participate at a level that 
will foster broadly-based, successful negotiations. Unlike intervenors, the ne- 

* Federal Agency Interaction with Private Standard-Setting Organizations in Health and Safety 
Regulation, 1978 ACUS Recommendations and Reports 13, 1 C.F.R. §305.78-4. 
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gotiating group will be performing a function normally performed within the 
agency, and the agency should consider reimbursing the direct expenses of such 
participants. The agency should also provide financial or other support for the 
convenor and the negotiating group. Congress should clarify the authority of 
agencies to provide such financial resources. 

10. The convenor and the agency might consider whether selection of a 
mediator is likely to facilitate the negotiation process. Where participants lack 
relevant negotiating experience, a mediator may be of significant help in making 
them comfortable with the process and in resolving impasses, 

1 1 . The goal of the negotiating group should be to arrive at a consensus 
on a proposed rule. Consensus in this context means that each interest represented 
in the negotiating group concurs in the result, unless all members of the group 
agree at the outset on another definition. Following consensus, the negotiating 
group should prepare a report to the agency containing its proposed rule and a 
concise general statement of its basis and purpose. The report should also describe 
the factual material on which the group relied in preparing its proposed regulation, 
for inclusion in the agency's record of the proceeding. The participants may, of 
course, be unable to reach a consensus on a proposed rule, and, in that event, 
they should identify in the report both the areas in which they are agreed and 
the areas in which consensus could not be achieved. This could serve to narrow 
the issues in dispute, identify information necessary to resolve issues, rank 
priorities, and identify potentially acceptable solutions. 

12. The negotiating group should be authorized to close its meetings to 
the public only when necessary to protect confidential data or when, in the 
judgment of the participants, the likelihood of achieving consensus would be 
significantly enhanced. 

13. The agency should publish the negotiated text of the proposed rule in 
its notice of proposed rulemaking. If the agency does not publish the negotiated 
text as a proposed rule, it should explain its reasons. The agency may wish to 
propose amendments or modifications to the negotiated proposed rule, but it 
should do so in such a manner that the public at large can identify the work of 
the agency and of the negotiating group. 

14. The negotiating group should be afforded an opportunity to review 
any comments that are received in response to the notice of proposed rulemaking 
so that the participants can determine whether their recommendations should be 
modified. The final responsibility for issuing the rule would remain with the 
agency. 
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I. INTRODUCTION 

Among current administrative law problems, the subject which is 
XA^perhaps least understood is the matter of procedural and substan- 
tive rights for the private person who submits confidential proprietary 
information to a federal agency and later learns of the agency*s intent 
to disclose that information. This corner of the Freedom of Informa- 
tion Act (FOIA) seems arcane, even tiny, if one measures administra- 
tive law problems by law review pages; many more trees have been 
pressed into discussions of separation of functions, and much more ink 
has been expended on termination of federal beneficiaries' payments. 

The submitter-disclosure question is fully proper for administrative 
study, involving property rights, legislative omission, ambiguous statu- 
tory text, and great political controversy. In our innovation-based 
national economy which faces a declining world market position, our 
society cannot afford administrative systems problems which have real, 
cash consequences on international balances of trade. Suzuki Motor 
Company has been an effective collector of Toyota's submissions to the 
U.S. government in 1981, though neither firm would enjoy access to 
the other's data in Japan. A food processor which saves tens of 



♦Lecturer in Law, University of Cincinnati College of Law; Senior Counsel, The 
Procter 8c Gamble Company. The views expressed in this paper are based on the author's 
research undertaken as Consultant to the Administrative Conference of the United 
States, but the views expressed are solely attributable to the author and not to the 
Conference or any other institution. 
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thousands of dollars of its filtration costs because df its innovations may 
never enjoy the licensing or cost-savings advantages, because its blue- 
prints were photocopied last week at a regional qffice of the Environ- 
mental Protection Agency (EPA) and mailed to its larger competitor 
for ten cents per copy. And the small inventor with the archetypal 
better mousetrap finds that contracting or proposing to contract with 
the government opens detailed design data to larger competitors, who 
can enter the market more quickly, and dispose of both mice and the 
innovator. 

The FOIA was meant by all its sponsors to keep agencies accountable 
for their workings and official conduct. By 1982, the quarter of a 
billion dollar cost of the Act was subsidizing Swedish ball bearing 
makers in their searches at Federal Trade Commission (FTC), French 
aviation firms at U.S. Department of Transportation (DOT), and com- 
petitive searches throughout the government. This article addresses 
the pressing need for changes. 

II. IN SEARCH OF A PREDICTABLE STANDARD 

The protection or lack of protection of confidential business data 
which is submitted to government agencies should be subject to a 
ipredictable standard. Congress does not have time for the futile, but 
^bureaucratically noble, measure of half-correctiing the flaws in the 
FOIA's business data provisions. A set of revised procedures would be 
attractive, but without better definition of the prdtection of the exemp- 
tion those procedures are as useful as directional signs on an aban- 
doned highway. Movement in procedural terrris is not constructive 
movement in the total solution to the problems of this segment of the 
FOIA. Procedural changes, like road signs, carry the beneficial appear- 
ance of progress without the repair of barriers which must be done to 
effect real progress. ' 

The changes to the exemption (b)(4)' standard are addressed not to 
the original Act but tothe way in which judicially tlegislated changes, in 
case law, have altered the exemption. A submitter cannot predict 
whether a 1982 submission will be able to be protected in 1984, since 
the courts in 1984 would under current standards demand proof of 
substantial harm to the submitter's 1984 competitive position in its 
marketplace as of that time.^ A Federal Register inquiry found (albeit 



'5 U.S.C. § 552(b)(4); this exemption covers "trade secrets and commercial or financial 
information obtained from a person and privileged or confidential." 

^Current case law requires that the harm be measured as of the time of the actual 
disclosure lorder from the court, so no legal conclusion may be drawn as of the date of 
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with no assurance of representative national sampling) that the fifty 
organizations who responded strongly favored changes to the exemp- 
tion, over a minority who voted for the status quo.^ As this article goes 
to press, the Senate Constitution Subcommittee has voted to change 
the substantive exemption,'' and the American Bar Association's 1982 
Midyear Meeting will be asked by two ABA Sections to endorse a 
change.^ The Committee on Regulation of Business of the Administra- 
tive Conference also has endorsed a change, and its recommendations 
will come to a vote at the Conference's June 1982 Plenary Session.^ 
In its study of the issue, the Administrative Conference Committee 
on Regulation of Business examined six alternatives, including no 
changes, maximum disclosure and maximum withholding. After ex- 
tensive discussion, it reached a recommendation on the (b)(4) exemp- 
tion. The recommendation favored change to the substantive stan- 
dard, replacing "confidential" commercial or financial information, 
and the judicial requirement of ^'substantial competitive harm" proof, 
with a new standard which looks to the legitimate private commercial, 
financial, business or research interests of a person which would be 
impaired by disclosure. The text adopted by a three-to-one margin in 
the Committee is similar to the Senate Constitution Subcommittee bill, 
the recommendation which is pending before the American Bar Asso- 
ciation, and the administration's proposed legislative changes to ex- 
emption (b)(4).' 

submission to the agency. Instancesof disclosure and nondisclosure under current law 
are catalogued in 1 J. O'Reilly, Federal Informateon Disclosure: Procedures, Forms 
AND The Law, §§ 14.07-14.08 (1977, 1981 Supp.) [hereinafter referred to as Federal 
Information Disclosure]. 

^The Administrative Conference Committee on Regulation of Business, issued a call 
for public comments. 46 Fed. Reg. 43221 (1981). There were 52 responses from the 
public and from agencies. Copies of the Draft Report which addressed those comments, 
entitled Regaining a Confidence, and of all public comments are available upon request 
from the Administrative Conference, 2120 L St. N.W. Washington D.C. 20037. 

•'S. 1730, 97th Cong. 1st Sess., (1981) [hereinafter referred to as S. 1730]. 

^Report and Recommendation to the Midyear Meeting of the House of 
Delegates of the American Bar Association, Cosponsored by Section of 
Corporation Banking and Business Law and Section of Administrative Law 
[hereinafter referred to as ABA Recommendations]. 

^'Copies of the December 1981 proposed recommendation, and of a minority dissent, 
may be obtained from the Administrative Conference. The recommendation will be 
considered in June 1 982 after completion of an ongoing study of the effect of de novo 
review upon federal district courts. 

^S. 1730, note 4 supra, will amend exemption (b)(4) to read: "(4) trade secrets, and 
commercial,- research, financial, or business information obtained from any person 
which is privileged or the disclosure of which could impair the legitimate private 
competitive, research, financial or business interests of any person or the government's 
ability to obtain such information in the future." The ACUS Committee recommended, 
without using explicit statutory language, that the exemption apply to "confidential 
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A Historical Perspective 

Exemptions themselves did not exist in the earliest drafts of the 
Freedom of Information bills in 1960—62. The strange history of 
craftsmanship, or its lack, which marked the exemptions, can be de- 
scribed as the discovery of omissions and the patching of omission 
"holes" with hastily crafted ^'piaster" in the form of legislative lan- 
guage. Exemption (b)(4) was no exception. No witness spoke against it; 
each of the agencies mentioning the issue favored such protection;^ 
liberals such as Senator Humphrey wanted to expand its coverage.^ 
The legislative history is better in the Senate Report than in the House 
Report, as has frequently been noted, because the earlier Senate Report 
escaped some of the plastering which the Johnson administration had 
to do at the eleventh hour of the legislative process to make the bill 
acceptable to all sides. 

The Senate Reports standard was most consistent with the Judiciary 
Committee hearings in which the exemption was framed; it would 
cover information "which would customarily not be released to the 
public by the person from whom it was obtained."'" The House Report 
was similar and somewhat broader." 

Exemption (b)(4) was not where the early action was; the FOIA 
started out as a confrontation of the press and public advocacy groups 
against agencies, with privately submitted data a distant minority of the 
requests. The agencies argued military secrecy issues, environmental 
issues, internal agency memos, and comparable matters.'^ The com- 
mercial exemption has little utility and little use, with the sole exception 
being appraiser reports and government-performed laboratory test 
results, which are not the type of private documents which spark 
today's controversy over the exemption.'^ 

The sage who remarked that the U.S. Supreme Court watched the 
election returns might also note that the D.C. Circuit watches the 
Congressional Record. That Circuit took a great deal of criticism for its 

information submitted to the government by a person and for which disclosure may 
impair the legitimate commercial, financial, business or research interests of that 
person." 

^Interview with Prof. Sam Archibald, U. of Colo. School of Journalism, Sept. 1981. 

^Humphrey wished to draw the bill back after floor approval and amend (b)(4) to 
exempt any information which came to the government "in confidence," 1 14 Cong. Rec. 
17667(1964). 

"'S. Rep. No. 813, 89th Cong. 1st Sess. 9 (1965). 

"H. Rep. No. 1497, 89th Cong. 2d Sess. 10 (1966). 

'^1 Federal Information Disclosure, note 2 supra at Ch. 3. 

'^General Services Administration v. Benson, 4 1 5 F.2d 878 (9th Cir. 1 969); Consumers 
Union v. Veterans Administration, 301 F. Supp. 796 (S.D. N.Y. \969), appeal dismissed as 
moot, 436 F.2d 1363 (2d Cir. 1971). 
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position on law enforcement and related withholding matters. The 
critics used the D.C. Circuit's broad reading of the exemptions as a 
premise of the 1974 FOIA amendments, even expressing by colloquy 
the specific intent to override that Circuit's precedents.'^ So watchers of 
the FOIA were not surprised when, shortly before passage of those 
amendments, a panel of the D.C. Circuit began to take a narrower view 
of the exemptions. What was surprising was that the narrower view 
began with little-used exemption (b)(4). 

In National Parks v. Morton,^^ financial reports filed with the Interior 
Department were protected by the Department, and ultimately by the 
Circuit's two opinions'^ in the controversial case. But in its 1974 opin- 
ion the court ruled that the agency (and through it, the submitter) must 
establish that disclosure would cause "substantial harm to the competi- 
tive position" of the submitter. Had it stopped at a commercial harm 
requirement it would have been consistent with Congress. But it found 
competitive position references in parts of the hearings, and then with 
no explanation and no citations it added the requirement of *'substan- 
tial" harm.'' It is unfortunate that so few other courts have considered 
the standard, and none have reexamined the legislative history in 
sufficient detail to overturn the quantity-based Morton standard.'® 

What is substantial competitive harm? When is harm enough to be 
substantial? Who must be competing, at what level? Can a 1 982 submit- 
ter predict its own competitive vulnerability in May 1984? How many 
economists with what credentials must testify for the agency, submit- 
ter, and requester? That same Circuit with different panels has pro- 
duced eccentric variations on its theme. '^ Other courts have added 



^"^See House Comm. on Gov't Operations and Judiciary Comm. 94th Cong., ist 
Sess. Freedom of Information Act and Amendments of 1974: Source Book 349 
(1975) [hereinafter referred to as Source Book]. 

'^National Parks &: Conservation Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). 

"'/rf. and see a later iteration of the same case, National Parks &: Conservation Ass'n v. 
Kleppe, 547 F.2d 673 (D.C. Cir. 1976). 

'Ud. 498 F.2d at 770. 

'^'For other cases which have chosen not to look back into the legislative history beyond 
acceptance oiih^Morton decision, see Pennzoil Co. v. F.P.C. 534 F.2d 627 (5th Cir. 1976); 
Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1 190 (4th Cir. 1976), cert, denied sub 
nom. Brown v. Westinghouse, 431 U.S. 924 (1977), and Glacier Park Foundation v, 
Andrus, 506 F. Supp. 637 (D. Mont. 1981). The critical appraisals of the decision are 
Patten & Weinstein, Disclosure of Business Secrets Under the Freedom of Information Act, 29 
Ad. L. Rev. 193 (1977); Nox.g, Administrative Disclosure of Private Business Records Under the 
Freedom of Information Act, 28 Syracuse L. Rev. 923 (1977), and see also an economic 
criticism. Note, The Freedom of Non-Free Information, 32 Stan. L. Rev. 339 (1980). 

'^The eccentricities are inevitable with a factor like "substantial," which lacked both 
statutory text and legislative history when the panel invented it in 1 974. Difficulties have 
arisen because the D.C. Circuit has tried to reconcile the Morton decision's quantity-of- 
harm standard to varying factual circumstances, instead of retreating from its pursuit of 
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nothing more than anecdotal examples of information which fell 
under the substantial harm test in particular settings.^" More cases have 
fallen within the test than outside it, on a brief review of the case 
decisions, but many more disclosure decisions are made annually than 
are litigated, so the terms of the exemption can vary with both the 
folklore of the case law and the internal practices of divergent federal 
agencies. 

The Systemic Problem 

The principal argument raised against reform of the (b)(4) exemp- 
tion is the political challenge that legislation is not needed until inci- 
dents of actual harm are documented in sufficient numbers to justify a 
change. If counting such tales makes any sense as a premise for stat- 
utes, the original FOIA had the best record of "horror stories" of 
abusive withholding; the Privacy Act of 1974 hadfewer, but sufficient 
incidents; and the 1974 FOl Act amendments had a mixed group of 
incidents and systemic criticisms.-' Changes to the FOIA which were 
made in 1976 with the Sunshine Act had relatively little in the way of an 
evidentiary record other than distaste for a particular Supreme Court 
decision." Should a reform of the exemption await a listing of "horror 
story" incidents of bankrupt companies and benefited foreign com- 



quantification. That court is not unaware of the ambiguities of the Act, see, e.g., Worth- 
ington Compressors Inc. v. Gorsuch, No. 80- 1 1 (D.C. Cir. Nov. 1 98 1 ) but it has chosen 
to struggle rather than back away from quantifications. The Circuit's cases taken 
together show the difficulty of counting relative positional harms as a prerequisite to 
confidential treatment. Once quantification is required, the rriyriad of factual situations 
of harm in successive cases have to be forced into that limited measure of protectability. 
Worthington Compressors Inc. v. Costle, 662 F.2d 45, (D.C. Cir. 1981); Board of Trade 
of the City of Chicago v. Commodity Futures Trading Comm'n., 627 F.2d 392 (D.C. Cir. 
1980); Gulf & Western Indus. Inc. v. U.S., 615 F.2d 527 (D.C. Cir. 1979); and National 
Parks Sc Conservation Ass'n v. Kleppe, 547 F.2d 673 (D.C. Cir. 1976). Numerous lower 
court decisions in that Circuit are listed in I Federal Information Disclosure, note 2 
supra at § 14.08. 

^"For a complete review of the cases making factual and legal determinations, see 
Federal Information Disclosure note 2 supra at § 14.08. 

'■^'The original Act benefited from a generally excellent compilation of agency abuses 
by the journalism societies, see Federal Information Disclosure, supra note 2 at ch. 2. 
But the number of substantiated cases of abuse supporting enactment of the Privacy Act 
probably would not have been sufficient to pass that statute, had there not been a 
post-Watergate mood in support of governmental file limitations. See 2 Federal 
Information Disclosure, note 2 supra at § 20.02. 

^^The amendment to 5 U.S.C. § 552(b)(3) was added as a rider to the Government in 
the Sunshine Act, but with little factual impetus other than' the desire to reverse the 
philosophical bent of the Supreme Court's decision in Administrator of F.A.A. v. 
Robertson, 422 U.S. 255, 95 S. Ct. 2140, 45 L.Ed. 2d 164 (1975). By the criteria of critics 
of FOIA reform in 1982, the Sunshine Act might never have carried that (b)(3) exemp- 
tion amendment as a rider. 
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petitors? Three considerations suggest that change should not depend 
on such a hst. 

First, the Administrative Procedure Act (APA) is the product of a 
desire for systemic solutions to systemic problems. The commercial 
data submission part of government's information processes — the part 
of the process in which information is requested or subpoenaed — is 
suffering from the reasonable fear of submitters that agencies will not 
or cannot protect confidential business data. The system of acquiring 
informational input to the agency decisional process is being stalled by 
the system's inability to protect against unconsented outflow of valu- 
able private data.^^ Unlike the Corps of Engineers, which can await a 
count of floods before building a dam, the legislative committees with 
administrative law oversight have a legitimate concern that the system's 
obstructions should be corrected as soon as possible. 

Secondly, both the Stevenson Reporf'^ and all other studies of exemp- 
tion (b)(4) which have considered the matter have found a strong 
perception that agencies cannot protect sensitive private data. A 
perception motivates or unmotivates; it cannot always be pinned down 
into causal connection of disclosure A leading to refusal of docu- 
ment B. But contractors like Sikorsky do w ithdraw from contracting or 
provide less technical data than they otherwise would provide.^' A 



^^One of the tangible indicia of the inflow problem is that where special statutory 
provisions permit avoidance of disclosure through Civil Investigative Demands (CID), 
those CID procedures will become more attractive for submitters. CIDs are being used 
with increasing frequency even though the person requesting one bears a greater 
submission burden with a CID and thus must perceive a real benefit to offset the 
procedure's extra burdens. The Antitrust Division of the Justice Department increased 
its load of CID issuances from 50 per year prior to the FOIA to more than 950 in the last 
reporting year. (Interview with Antitrust Division FOI Officer, Sept. 1981). 

^''R. Stevenson, Protecting Business Secrets Under the Freedom of Information 
Act: Managing Exemption 4, Report for the Administrative Conference (August 6, 
1981). 

"Sikorsky's helicopter was considered by its owner to be a likely winner of the Coast 
Guard rescue helicopter contract, but the cost of winning would be Transportation 
Department exposure of the commercial model helicopter's technical details to other 
bidders. Sikorsky asked for protective treatment from the Department. It was refused 
with the statement that Sikorsky's data would be subject to normal FOI procedures. 
Sikorsky then withdrew from the contracting offer, and a French firm won. Stevenson 
doubts that the firm's withdrawal is related to the FOIA problem (Report, id. at 27). I 
interviewed both the contracting officer and the firm's officials, and believe that the firm 
accurately reflected its significant concern about loss of confidential data absent better 
FOIA protections. Stevenson later stated that Sikorsky "was reacting to a perception and 
not to its own experience". As with any firm, experience in loss of trade secrets is 
painfully gained. So, whether grounded in expectation or in painful experience, the 
result of withdrawal was the same: the French won the U.S. government's helicopter 
business. It seems little comfort to Connecticut's economy that the public was saved from 
reliance on reactions to perceptions. See Freedom of Information Act Oversight Hearings 
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subpoena which could have been settled is fought in court so that 
judicial protection will attach, in place of unpredictable agency means 
of protection. ^^^ The perception is aided by agency pronouncements 
like the Carter Justice Department's suspension of Trade Secret Act 
enforcement,^" and publicity about FOI search services working for 
foreign and domestic competitors. The perception should be attacked 
by dealing with the confusion and concern through clarification of the 
law's true exemptive coverage. 

Thirdly, there have been actual decisions favoring disclosure of 
private business information. The Food and Drug Administration 
(FDA) official responsible for disclosure decisions in Los Angeles re- 
cendy decided that since all blood valve makers use formaldehyde, 
process information about one maker could be revealed to another. 
The data showed time, temperature and quantity — the only real se- 
crets which differentiate the manufacturers from one another in that 
product line.'^** The Federal Communications Commission (FCC) re- 
cently decided to disclose a television station's confidential financial 
reports, as a matter of discretion, even though the records could be 
very helpful to an opposing license applicant.-^' The former decision 
was made ad hoc with no understanding of the market; the latter was 
made cautiously, after a Commission decision. Several of the other 
cases such as the Mitsubishi access to chemical process data at NIOSH^"* 



Before House Comm. on Gov't Operations, 97th Cong. 1st Sess. 636 (1981) (Stevenson 
testimony). 

'^''Many subpoena cases have been fought against the F.T.C. for precisely this purpose. 
See V^early v. F.T.C. 462 F. Supp. 589 (D. NJ. 1978), rev'd on other grounds, 6 \6 F.2d 662 
(3d Cir. 1979); Exxon Corp. v. F.T.C, 589 F.2d 582 (D.C. Cir. 1978), cert, denied, 441 U.S. 
943 ( 1979); F.T.C. v. Texaco Inc., 555 F.2d 862 (D.C. Cir. 1977), and Ashland Oil Inc. v. 
F.T.C. 548 F.2d 977 (D.C. Cir. 1976). 

'^^Order amending § 9-2.025, U.S. Attorneys' Manual, Department of Justice, 
Criminal Division (May 1979). This order forbade federal prosecutions under the 
Trade Secrets Act against government employees who disclose confidential business 
information, without the prior permission of the main Justice Department in 
Washington. 

^*'Taylor, Businesses Lobby to Reduce Public Access to Data They Disclose to Federal Agencies, 
Wall St. J. Dec. 15 1981 at 31. A followup interview by the author with the recipient firm 
disclosed that all such firms use the same raw materials but "cure" the raw valves at 
different times and temperatures. Thus, a revelation of the specific process would 
disclose the main difference between the competitors, a difference they uniformly keep 
as a trade secret. The FDA obtained the competitor's data during an inspection. Shortly 
after release brought this information to the competing firm (Shiley), the recipient firm 
was visited by the very same inspector who had done the reporting on the first plant. 
Shiley refused to provide that specific detail, and pointed out to FDA the value of the 
disclosed information about Shiley's competitor. FDA did not press the issue. 

'^^Northern Television Inc. v. F.C.C., No. 79-3468 (D.C. 1980). 

^°Dow Chemical Co., comments to ACUS file, Sept. 26, 1981, and see Hearings, note 25 
supra, at 553, 
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and the disclosure of aircraft life raft information by FAA" are related 
in other sources. But one must appreciate that reported instances are 
necessarily few and exceptional. Managers who learn of the disclosure 
are in the minority, and practice a type of "damage control" to avoid 
broadcasting the fact of their single competitor's access feat to all of the 
marketplace at large. ^- Some do not know that they have lost exclusive 
possession of their secrets; others must live with that agency daily and 
will not assail the agency's errors in public. Most incentives point to not 
reporting leaks, so that more extensive damage is not caused by the 
public dispute. 

So the systemic problem exists. There have been cases, but no well- 
publicized list of horrible abuses will surface with so many practical 
disincentives to reporting of disclosure instances. And overriding all is 
the perception which undercuts the agency's ability to get information 
on the next, or subsequent, requests for similar information to that 
which had been released. 

The Recommendation 

The Committee on Regulation of Business recommended that the 
(b)(4) exemption should apply "to confidential information submitted 
to the government by a person and for which disclosure may impair the 
legitimate commercial, financial, business or research interests of that 
person."*-^ That recommendation is virtually identical to the FOIA 
amendment which passed the Senate Constitution Subcommittee on 
December 14, 1981.-^' It is also reasonably close to a proposal which will 
be co-sponsored at the American Bar Association Midyear Meetings by 
the Sections of Corporation Banking and Business Law and Adminis- 
trative Law.'^^ 

The elements needed to establish confidential status for that set of 



^'The competitor who got the information after making an FOI request by telex won a 
large contract with that design data, and was quoted as saying "It's amazing what a $2 
telex message will do." Schorr, How Law Is Being Used to Pry Business Secrets From Uncle 
Sam's Files, May 9, 1977 at 1. 

^^For example, disclosure that one competing firm has obtained the pioneer's process 
data, will likely induce quiet, not loud, objections. Benefit to the other competitive firms 
beyond the first recipient does not occur, unless and until the owner of the data or the 
first firm which received it from the government makes the other competitors aware of its 
availability. To shield the knowledge that the information of value would now be freely 
available, requires silence by the submitting firm, often accompanied by resistance to the 
agency's next such request. Given these incentives, a firm's reluctance to report those 
disclosure stories of which it learns is quite understandable. 

"Recommendation to the Administrative Conference from the Committee on Regula- 
tion of Business, December 1981. 

^^S. 1730, note 4 supra. 

'^ABA Recommendations, note 5 supra. 
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private information which is currently called "confidential commercial 
information" would be the following: 

1. The information is not publicly available; 

2/ The information fits a certain defined interest of a submitter or 
other private person, e.g., where the actual submitter was an 
agent for owner of a document;-^*^ 

3. The interest defined lies within the four categories, of commer- 
cial, financial, business or research interests; 

4. The interest is legitimate; and 

5. The submitter would reasonably be expected to be impaired in 
that interest by the disclosure. 

The first element of the recommendation is that information which 
is already publicly available at the time of the FOI request cannot be 
withheld. A scientific discovery remains a trade secret until the discov- 
ery is published in an issued patent.'' Publication of a new test method 
in a medical journal removes the confidential status of the method. 
And a general distribution of the information by its owner to all 
consumers or all retailers or all telephone inquirers, is a sufficient basis 
for agency disclosure. If information is obviously observable, such as 
the color of a factory visible from the street, it cannot be kept secret in 
government-disclosure terms. As the Wortliington decision noted, 
obviously available information is not confidential.-*" 

Secondly, the information must fit some identified purpose of the 
submitter. "Td rather not disclose" is not sufficient. **Disclosure gives 
competing laboratories a map of my current research plans and tips on 
what technology not to bother with in their own parallel work" iden- 
tifies research as the purpose (or commercial purposes, if the labora- 
tory is commercial).^-* A submitter must state what the purpose of the 
information was or is and he or she cannot merely state a custom of 



^''The recommendation will not limit the interests to solely those of the submitter. If the 
agency inspector got the secret information from an agent, a commercial supplier, or 
other third party, the agency would still have the primary relationship of trust with the 
real party in interest who owned that data. Since the courts would grant standing to the 
owner as well as to the actual submitting person, it makes no sense to artificially limit 
predisclosure rights to the actual transmitter of the owner's data. 

^information in an issued patent is public. But commonly a patent is employed with 
nonpublished know-how revealing only to licensees the means by which the patented 
invention can best be utilized. It is correct to say that some portions of all patented 
inventions are public, but not every feature of an invention necessary to exploit a patent 
is public. Also, before patent issuance, the information can be a trade secret. 1 R. 
MiLGRiM, Trade Secrets (1967, 1981 Supp.). 

'^Wonhington Compressors Inc. v. Costle, 662 F.2d 45, (D.C. Cir. 1981). 

^^Current law excludes a noncommercial laboratory from the (b)(4) exemption, see 
Washington Research Project Inc. v. Department of HEW, 504 F.2d 238, 244 n.6 (D.C. 
Cir. 1974). 
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nondisclosure, or a desire to avoid intangible effects of embarrassment 
which would have no commercial or business adverse impacts. 

Thirdly, the interest must be one of four identified: commercial, 
financial, business or research. The first two, commercial and financial, 
have been covered in approximately sixty decided cases. Their case law 
is well settled.''*^ The "business" category responds to the extensive 
ACUS comments of the economics scholars at Babson College. Profes- 
sors Casey, Marthinsen and Moss defined "circumstantially relevant 
business information" as those pieces of valuable knowledge of time 
and place which aid the entrepreneur or business entity to gain 
advantages:'*" 

CRBl consists of knowledge of where bargains can be found, . . . knowledge 
of the true risks as compared to the perceived risks of an innovation; . . . 
knowledge of where resources are believed to be undervalued and where 
resources are believed to be overvalued. This knowledge, while innocuous 
and mundane to federal executives, may be of immense importance to 
competitors of information submitters. . . . Frequently, it is fragmented and 
its economic value difficult to assess. The loss of any one piece of this 
information may not cause significant and statistically quantifiable harm to 
society or perhaps this firm. Yet, this information is essential to the imper- 
sonal decisionmaking processes of a free society. ... It is the underlying 
current which provides direction and a broad-based foundation for the 
application of scientific discoveries. 

Though this present author claims no economic credentials, there 
have been in my experience many instances of valuable information 
produced by clients which, while not immediately "commercial," had 
the potential to serve as a foundation for commercial developments in 
technology or business development in the future. Proof of commer- 
cial status might be quite difficult, for example, for an entrepreneur 
with an unpatented system which others may be able to duplicate with 
effort but which for the present time provides a marginal benefit to the 
entrepreneur's research. "Commerce" in that information may be 
years away, but its business value is current. The surgeon who finds a 
better way to perform a complex surgical operation may wish on some 
future date to host a profitable seminar for other surgeons, or just to 
gain more referrals from physicians with his success on patients. 
Surgeons do not "compete" in the colloquial sense but they do have a 
business interest in enjoying the fruits of their innovative labors. ^^ So 
expansion from the commercial to the business category is justifiable. 



^^^See for illustrations of cases explaining these terms, 1 Federal Information 
Disclosure, note 2 supra at § 14.07. 
'^^ Hearings, note 25 supra at 642. 
^^Florida Medical Ass'n v. Department of HEW, 479 F. Supp. 1291 (M.D. Fla. 1979). 
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Exemption of noncommercial "research" comes to the recom- 
mendation with a very strong constituency — academic researchers, 
medical schools, and the government's principal health promotion 
agency, the U.S. Department of Health and Human Services (HHS). 
Commercial "research*' will already be covered under past case law, but 
the narrow interpretation which the D.C. Circuit has placed on exemp- 
tion (b)(4) has put into jeopardy the ability of government to obtain 
private-sector academic and nonprofit research information. ''^ Of 
course, the incentives in noncommercial research are most often to 
publicly disclose the information in a published article, or in a patent 
which when finally issued produces license fees to aid the research 
institution's work. But those protective purposes are barred by at least 
one Circuit from protection, and Senators Dole and Kennedy agreed 
in 1974 that the exemption should be re-examined to consider its 
coverage of these noncommercial researchers' efforts.^'* The American 
Association of Medical Colleges and other institutions support the 
change and the Department of HHS strongly favors the recommended 
change to reach such noncommercial "research"."*^ Since virtually all of 
noncommercial research comes into the public realm after a brief delay 
for publication or licensing, the interim period is deserving of protec- 
tion. 

A fourth characteristic of this recommendation is that the interest 
sought to be protected must be legitimate. If the firm claims commer- 
cial protection for bribery records showing corruption of a federal 
agency contracting officer, for example, it may suffer some embarrass- 
ment but the public has a clear right to knowledge of the illegitimate 
activities. A legitimacy standard could be attacked as too judgmental, 
but it or a comparable concept is needed. The FOIA allows public 
oversight and detection of agency misfeasance, and illegitimate trans- 
actions between contracting agencies and their contractors would be 
the kind of misconduct for which the FOIA was intended. 

A fifth criterion is that this identified, private and legitimate interest 
may be impaired if the information is disclosed. A reservation of 
reasonableness is implied. When impairment is too remote to be cred- 
ibly claimed, the agency (and if asked, a court) will dismiss the claim. 
The Senate Constitution Subcommittee bill makes the test "could 
impair" ,^^ and that seems marginally better to those who seek a more 
definite showing by the submitter of potential adversity. Because the 

'^Washington Research Project Inc. v. Department of HEW, 504 F.2d 238, 244 n.6 
(D.C. Cir. 1974). 

'^'Source Book, note 14 supra at 353. 

^'"Hearings note 25 5u/?ra at 307 (Testimony of Dr. Stuart Bondurant). ACUS comments 
of Rand Corp., Battelle Memorial Institute, and Department of HHS. 

"^S. 1730, nol€ 4 supra, at § 9. 
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purpose of the reform is to avoid quantitative economic displacement 
arguments, a shift to "would impair" is avoided in the recommenda- 
tion, to avoid the appearance of a probabilistic analysis of market 
displacement like "substantial" competitive harm/' 

Embarrassment for officials of a private firm is not a sufficient 
reason for withholding. Because the exemption is tied to interests of 
the institution, entrepreneur or researcher, many of the mundane 
embarrassing details which one might wish not to reveal fall outside the 
exemption. What is intended to be covered are disclosures of confiden- 
tial data which damage commercial position, sacrifice marketing lead 
time for new products, or the like. The agency and the court are 
capable of weeding out inconsequential grounds from deserving ones. 

Legitimacy is to be shown by the submitter, when an allegation of 
wrongdoing is made, so that bribery or fraud can be exposed. Bribe 
givers' business "interests" will never receive commercial confidential 
status. The actual cases in which the new exemption will be overex- 
tended into bribery, corruption or other illegitimate activities are Hkely 
to be few. The agency will bear costs of suit, attorneys fees, risks of 
personal punishment, and the opprobrium of publicity if it uses the 
FOIA exemption to cover up illicit activities. ^^ 

The Effect on Discretionary Disclosure 

The Committee on Regulation of Business also recommended that 
agencies not have statutory disclosure discretion for information which 
fits within the recommended exemption. ''^ Discretion would operate 
only if the agency made a finding of an overriding public interest 
warranting the disclosure. The Senate Constitution Subcommittee 
passed a comparable provision in its bill in December 1981.^^ 

Privately generated information is different from agency-generated 
manuals or memos, in that private funds were spent with some ex- 
pectation of value in return, and the generated document is only 
incidentally in the custody of the agency rather than of its owner. So 
the private information situation should properly give an agency less 
disclosure discretion than is permitted for agency documents. 

The 1974 Privacy Act takes this same approach to personal privacy. 
In the exemption (b)(6) context, under the FOIA, discretion to waive 
exemption (b)(6) and disclose private data is functionally limited by the 



'^"Would" impair is a legal quantification standard, which would lead the courts 
toward the same swamp of probability analysis into which the courts fell into with the 
National Parks v, Morton "substantial" harm test. The potentiality in "could" impair is 
better than the projection of likely outcomes in a release setting which "would" requires. 

^«5 U.C.S. § 552(a)(4){E-F). 

^^Recommendations to the Administrative Conference, December 1981. 

^"S. 1730, note 4 supra, at § 4. 
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restraints of the Privacy Act, where that statute applies.^' This recom- 
mendation will have discretion limited for (b)(4) information. Since 
exemption (b)(6) covers some financial and entrepreneurial data for 
individuals, as does the Privacy Act, this provision is not unpre- 
cedented.^^ 

Limited discretion is not removed discretion. The agency can disclose 
the information, but it must find a public interest; it must consider the 
competing interests of privacy and public access; and it must find that 
the public interest overrides the private rights, before it can exercise 
that disclosure discretion/^ By the time the agency makes its ten-day 
disclosure decision under current law, it has had virtually no time to 
consider whether private owners' loss of valuable licensing rights is 
overridden by the public need for that technical data. This recom- 
mendation would compel agencies to sift the competing interests and 
make an informed decision. 

The Administrative Conference received favorable comments on 
the matter of mandatory withholding from both the largest processor 
of commercial data requests, the Department of HHS,^^ and the largest 
defender of FOIA cases, the Justice Department,^^ and also from 
associations, small business firms, foreign commentators, and larger 
businesses. ^^ There were dissenting views which objected strongly to 
removal of the opportunity to waive discretionary exemptions. ^^ 

The agency could benefit from a shift to a public interest disclosure 
standard. First, it would extinguish many of the unidentified blind 
search services which now populate the Washington area and make 
FOIA requests with essentially a governmental subsidy.^** Second, iden- 



'^Compare 5 U.S.C. § 552a{b) with 5 U.S.C. § 552(b)(6). There can be no discretionary 
disclosure of individually identifiable information in a system of records covered by the 
Privacy Act. That withdrawal of discretion is comparable to the withdrawal of discretion 
here, in that once the definition of coverage is met the discretion is removed. 

^^Florida Medical Ass n v. Department of HEW, 479 F. Supp. 1291 (M.D. Fl. 1979). 

^^There must be a determination in writing by the agency. This disciplines the agency 
10 avoid flippantly discarding private protections whenever mere convenience suits the 
agency, and better suits the norm of sound agency practices for such informal adjudica- 
tions of irremediable private rights. S. 1730, note 4 supra, at § 4. 

^'ACUS file comments by Dept. of HHS (Russell M. Roberts). 

'^^The administration position was expressed to the Committee by a member, Asst. 
Atty. Gen. Jonathan Rose. 

^^'The Committee received written submissions from groups as small as the Public 
Citizen Litigation Group and the Westport, Conn. Chamber of Commerce, and as large 
as Exxon and Dow. 

^'Committee member William Butler filed a written dissent on Dec. 10, 1981 at the 
ACUS Plenary Session, which is available in the ACUS file. 

^®The text of S. 1730 contains a requirement that requesters must identify themselves 
and the party for whom the request is made. One of the co-owners of FOI Services Inc. 
advised the author, on the day after adoption of S. 1730, that the provision was unen- 
forceable and did not present any problem as he saw it. 
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tified CGmpeting firms rarely will have a "public" interest for their 
access to competitors' filings. Third, a requester identifying a public 
interest tells the agency what it believes to be a useful rationale for 
disclosure of that type of document . . . a bit of information which the 
agency may not have recognized.^^ Fourth, the agency will have at least 
somewhat of a "record" to be reviewed. Requesters have their existing 
rights not to disclose their purpose or motivation if they choose not to 
do so; that remains their right. '^^ But for the limited class of business 
confidential information, such silence about who is requesting the 
information and for what public purpose will continue to suggest an^ 
absence of real public benefit to the disclosure.. A. group of surgeons 
seeking FDA information about a surgical product will likely have no 
trouble in obtaining information, while; a Geneva-based Swiss distribu- 
tor of a competing product is unlikely to maintain the request when 
asked about any "public" benefit aspects. Since the discussion is limited 
to exemption (b)(4) commercial data, the vast majority of requests for 
which are from competing firms (often through intermediaries), the 
agency will also get the benefit of more time to focus upon those truly 
public requests from identified representatives of some noncompeting 
request organization. 

So the limits on discretionary disclosure alleviate many of the agen- 
cies' problems, do not eliminate request opportunities for real public 
representatives, and assure the owner who submits the information 
that a thoughtful and principled consideration of its private interest 
will occur, beyond that casual consideration which agencies may choose 
to give under present law. 

The Legislative Direction 

Two amendments to exemption (b)(4) were considered before the 
current Ninty-Seventh Congress. In the course of floor debate in the 
1974 Senate consideration of FOIA amendments, Senator Dole of 
Kansas proposed an expansion to cover noncommercial research. The 
expansion was sidetracked to permit the other amendment matters to 
go through, with the promise of Senator Kennedy that noncommercial 
research would be considered separately.^' In 1979, Dole again consid- 
ered amendmentsy with his introduction of S. 2397, a comprehensive 
statutory change to both the FOIA procedures and substance of ex- 



^^For example, if the requester seeks to police the agency's statute against a violator by 
checking up on the agency action against the violator, the statement concerning such 
purpose may be the first time the agency has heard of the violation. 

^°A requester who chooses not to identify itself or its principal party is free to take its 
chances with an insufficiency finding and' rejection of the request by the agency.. 

^'Source Book, note 14 supra at 353. 
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emption (b)(4). ^^ That ambitious change had the endorsement of a 
number of business groups, particularly those commenting on the 
Administrative Conference study in 1981. 

An amendment to change the procedures of submitter information- 
handling but not the exemption itself was offered by Representative 
Richardson Preyer in 1979, and by his successor Representative Glenn 
English in 1981, and both made fewer changes to the Act than any of 
the Senate bills. ^^ Senator Hatch introduced S. 1730 with business 
confidentiality exemption changes in 1981.^ The administration bill, 
when introduced in late 1981, went with the Hatch definition and 
made the discretionary withholding into a mandatory public interest 
type of test, as the original Dole bill had favored.^^ 

The S. 1730 which passed the Senate Judiciary Committee*s Sub- 
committee on the Constitution contains portions of the Dole bill, a 
large amount of Senator Hatch's bill, pieces of the Administration bill, 
and significant amendments proposed at the staff level by public in- 
terest groups, agencies and submitters. The bill as passed also incorpo- 
rated amendments offered by Senator DeConcini, but these did not 
alter the substance of exemption (b)(4). As this article goes to press, 
Senate Judiciary Committee consideration is expected in early Febru- 
ary 1982.'' 

A Note on Operational Changes 

"Substantial competitive harm" is the measure by which commercial 
property rights have been tested.'^ Like pornography, somejudges and 
some agencies prefer to **know it when they see it" instead of defining it 
more particularly. A few examples of current law and the ACUS 
Committee recommendation may be useful. 

University professor A wishes to import a special machine for rare 



*'"^S. 2397, 96th Cong. J st Sess. { 1 979) was a landmark bill. It would have required clear 
and convincing evidence before the agency could make a disclosure of a confidential 
business document. S. 1730 was a compromise which reduced that threshold require- 
ment. 

^'These bills were essentially operational changes to disclosure procedures, with some 
beneficial provisions but with others making changes opposed by the business commu- 
nity, such as automatic transfer of venue and submitter-paid legal fees for requesters. 
H.R. 5861, 96th Cong. 1st. Sess. (1979); H.R. 2021, 97th Cong. 1st Sess. (1981). 

^'S. 1730, 97th Cong. 1st Sess. (1981). 

^'S. 1751, 97th Cong. 1 st Sess. ( 1 98 1 ). 

^^Amendments on the (b)(4) exemption will be offered in the Senate Judiciary Com- 
mittee by Sen. Patrick Leahy. For a very comprehensive discussion critical of the pro- 
posed S. 1730 changes, see Adler, Halperin 8c Hitchcock, Joint Statement on Proposed 
Amendments to the Freedom of Information Act, filed with Senate Judiciary Committee 
record of FOIA hearings, Nov. 12, 1981 (hearings record to be printed 1982). 

•^'National Parks &: Conservation Ass'n v. Morton, 498 F.2d 765 (D.C. Cir. 1974). 
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and extremely important work in catalysts for shale oil, to be done at 
the university in anticipation of future publication of the chemical 
discovery (or perhaps licensing by the university to energy firms). Her 
research is noncommercial, so she cannot qualify for (b)(4) exempt 
status^® and Customs Service filings would be accessible under current 
law. Her work is "research" and the incoming machine's identity tells 
commercial scientists that this type of catalyst work can be done in 
practice for the first time. They would not be able to obtain that 
information under the proposal for her legitimate research interests 
would be impaired by losing the innovative lead time over commercial 
catalyst scientists.^^ 

A small business firm negotiating with a prospective purchaser 
learns that the purchaser has requested disclosure of the firm's last 
three Occupational Health and Safety Administration (OSHA) inspec- 
tions, a NIOSH study of its specialized manufacturing process, and 
Labor Department files of its work force analysis by job title and pay 
rate. Usually, detailed information would be available in the negotia- 
tion process but would require the purchaser to take normal commer- 
cial risks in the purchase. Disclosure would in this case not be to a 
competitor, and no loss of market position would flow from the disclo- 
sure, so it would be problematic to predict whether (b)(4) exempt status 
will be accorded to the small business. The recommended bill protects 
the legitimate commercial interest of the weaker party in those negotia- 
tions. (In the Mitsubishi licensing case, discussions broke off after the 
Japanese firm obtained four U.S. firms' process data from NIOSH and 
decided not to license one of the firms' technical data.)^** 

A more important operational change would be the message to 
submitting firms that the agency can be expected to protect the private 
information. The agency's discretion is narrower; the scope of protec- 
tion is better defined; the rights of procedural due process are im- 
proved. There was a remarkable diversity of size and business fields 
among the commentators who filed views in response to the Adminis- 
trative Conference.^' The operational effects for them would probably 



^^Washington Research Project Inc. v. Department of HEW, 504 F.2d 238, 244 n.6 
(D.C. Cir. 1974). 

^^" Impairment" in the research context will most frequently be loss of advantage in 
time of public announcement, since academic publication is often barred where prema- 
ture disclosure occurs. Publication priority would be the individual interest protected; 
while publications aid tenure and academic competition currently is extremely difficult, 
it is not "commercial." 

''^Hearings, note 25 supra at 553. 

"Small business associations, an individual patent lawyer, Exxon, Mobil and Gulf, all 
filed comments, which are available as part of the Committee file at the Administrative 
Conference. 



46 ADMINISTRATXVE CONFERENCE OF THE UNITED STATES 



be universally to strengthen the incentives for the firms to submit 
confidential data to federal agencies. Even the Government of Canada, 
an unusual but helpful commentator,, expressed support for such 
incentives. ^^ 

Operational changes will be felt by the agencies . Fewer requests will 
come in and none wiM be "blinded" for intermediaries."^ Economists 
will not be needed for market share assessments in anticipation of 
litigation. The process of assembling defenses for suits by submitters: 
will be unnecessary. Although agencies often choose to give notice 
today, some refuse,^^ and these recalcitrant few will find that notice- 
related correspondence on the subject of the impairment will increase 
as compared to the silence which accompanies disclosure without 
notice to the submitter. 

Courts will likely have the typical first year's load of new cases,^^ 
settling back thereafter to a lower volume of pending eases as fewer 
submitters need to litigate and the universe of requester (b)(4) suits 
shrinks with the shrinkage of the universe of commercial requests. 
Since courts routinely adjudicate commercial reasonableness questions 
in equity and contract matters, the substantive change to the exemp- 
tion brings little that is new to the courts. A trial court which heard a 
contract dispute Monday, a trade secret theft injunGtion on Wednes- 
day, and a submitter's FOI disclosure injunction action on Friday, is 
better equipped to handle matters of reasonable impairment of com- 
mercial interests than is an official who deals with licensing of canoe 
franchises or grading of sows. It is unfortunate, but true,, that disclb- 



'^ACUS file, Gomments of the Embassy of Canada. 

^^Fewer requests will Gome in because the disclosure of the private data within the 
classes will depend on a showing of public interest or a rebuttal of confidential interest 
status. These will require, in virtually all cases, that the true public dissemination: 
intention of the requester be known. For example, if a public interest group began a 
subscription! service selling its FOI documents along with other documents for $280 per 
year plus copying costs, the intended resale to private attorneys of documents received in 
the "public" interest would be a material fact which the public interest group would! have^ 
to reveal to the agency. See Health Research Group/Public Citizen Intraocular Lens 
Clearinghouse, subscription service for lOL plaintiffs, documents in S. Const. Sub- 
Gomm.FOIA file (1981). 

''^E.g:., the FD'A and the Equal! Employment Opportunity Commission, 5^eACUS>fileof 
public eomments to the Committee on Regulation; of Business inquiry. 

^^Opponents of change argue that courts will now have to interpret new terms and'; that 
this will produce: more litigation than "substantial competitive harm" has> produced.- 5e^ 
Adler paper, note 66 supra. Definitional clarity can be added by Congress in- text or 
legislative history. A federal court,, not Congress,, created the: "substantial competitive 
harm" test.. Courts will have much: less leeway interpreting, what Congress has* defined 
than they wiU with a phrase of their own creatibn.The fear of iiew things is universalbut 
it rarely stops Congress from making needed changes, partiicularly where word's^ like 
commercial,, financiaty and business' are so commonplace: in legal lexicons.. 
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sure authority has often been delegated to program officials, with a 
bare minimum of guidance and little or no budget/financial support 
for the costs of making intelligent disclosure decisions on private 
documents. ^^ Limitations of discretion at that level make logical sense, 
and the federal court is a far better forum for presentation of commer- 
cial confidentiality's peculiarly complex rationales. 

The submitter, of course, pays a price for greater predictability of 
the outcome of the agency action. The burden is on the submitter to 
claim and then to demonstrate the existence of an interest. If the 
requester asserts that the private interest is an illegitimate one, the 
burden is on the submitter to respond. If the agency by rule requires 
premarking of confidential status for all submissions, then the burden 
is on the submitter to do that marking.'^ Although the submitter still 
bears litigation costs in defense of the data, all of the sides — govern- 
ment, requester and submitter — are spared the current, considerable 
expense of economic testimony^^ to establish predictions of relative 
market displacement under the "substantial" harm test.^^ 

Review of the Substantive Exemption Issue 

We face a problem which was not anticipated, fifteen years or more 
ago, when exemption (b)(4) was instituted. Its unpredictability, as 
judicially defined, impairs agency access to private data. Its variations 
puzzle the student and scholar as well as the next judge to interpret the 
standard. The perception of real trouble really exists. The actual cases 
exist but with the unusual factor of strong disincentives to reporting of 
"live" controversies. The perceptions and the incidents of abuse under- 
score our systemic problem, which has to be addressed by a systemic 
solution of changes to the legal standard by which the agencies in the 
first instance, and ultimately the courts, make their informal adjudica- 
tive decisions on contested matters of disclosure of private informa- 
tion. 

The consequence of not making a change would be to confirm a 
mistake, and to leave even more of the business-agency interaction up 



''^See Hearings, note 25 supra at 778 (testimony of Bruce Moyer for American Society of 
Access Professionals). 

^'I do not endorse mandatory marking requirements, as discussed below, since so 
much information is observed and recorded by inspectors without formal submission, 
and since past confidential submissions would be jeopardized by such a practice. 

'^Most submitter cases have included extensive economic expert witness affidavits 
supporting the claimed displacement in competitive position. See, e.g., Hearings, note 25 
supra, at 620-25, for such an example. 

'^The submitter normally will not receive fee awards and the submitter should not be 
forced to pay the expenses of the requester in obtaining the submitter's private docu- 
ments. 
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to expensive litigation that will divert agency, submitter and requester 
resources. Since the FOIA is already quite costly, the optimal solution 
would be one which emphasizes public interests in access to particular 
private documents, while allowing for easier transmission of private 
data to federal agencies through reasonable assurances of protection. 
The flaws in the 1966 Act have caused an erosion of confidence in the 
government's ability to properly conduct its own and the general 
public's business, and correction of the business-data flaws should 
merit a high legislative priority. 

III. THE RIGHT TO NOTICE 
PRIOR TO AGENCY DISCLOSURE 

Mobil Oil Corporation and the Public Citizen Litigation Group tend 
to have rather divergent views. It was a mark of the consensus favoring 
change to the FOIA that both agreed, in their respective comments to 
the Administrative Conference, that submitters of private information 
should receive notice before the agency discloses private information.^*^ 
Notice is part of the procedural reforms which the ACUS Committee 
on Regulation of Business recommended. The study of this corner of 
administrative due process must begin with those basic questions, what 
process is "due" and to what extent can an administrative agency 
accommodate procedurally the differing interests of competing pri- 
vate persons. 

When a FOIA requester seeks agency documents, the process is 
two-dimensional, with agency rights and privileges at stake. But when 
the documents are private commercial files, formulas, processes, or 
strategic plans which the agency happens to hold at the time of the 
request, then the process takes on a third dimension in which the real 
party in interest is the submitter, not the agency. Our 1966 FOIA 
assumed erroneously that disputes would be two-dimensional, so it 
omitted a submitter procedure for involvement in the agency disclo- 
sure decision. Though some agencies have evolved ad hoc procedures 
for the provision of oral or written notice, others adamantly refuse.^' 
The omission of notice has drawn virtually universal suggestions for a 
statutory reform, and the statutory change should uniformly apply to 
all agencies. 

The "due" process in APA terms for informal adjudications of 
property rights is basically a notice, to the holder of the rights, of their 



^These comments are available in the Administrative Conference files. 
^'The FDA and EEOC refused to provide such notice and so informed the ACUS 
Committee, id. 
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anticipated termination, and some opportunity for the affected person 
to communicate objections for the agency's consideration.^^ Informa- 
tion-possession rights are essentially rights to exclusive possession, 
which can be traded for statutory exclusivity by patents or other special 
licensing protections, or can be sold for license fees.^^ Government's 
largest volume of private information is not purchased by the acquir- 
ing agency but comes in through a multitude of reporting and inspec- 
tion systems. Except where the government has purchased the in- 
formation itself and is thereafter free to disseminate it, the owner does 
not routinely waive any possessory rights in relation to other private 
persons, merely by submission to an agency.^'* The sausage manufac- 
turer who invents a new machine must show it to Agriculture Depart- 
ment inspectors, but does not waive licensing rights or the right to 
patent the machine merely by sharing the knowledge with government 
agents. 

Notice that government intends to disclose private information is the 
bedrock of all other procedural rights. The procedural rights take 
some time and effort on the agency's part, with notice requirements 
adding marginally to agency processing costs for FOIA operations. But 
the provisions of the notice and objection opportunities is not incon- 
sistent with the FOIA. As Judge Harry Edwards wrote in December 
1981 in the en banc Crooker decision in the D.C. Circuit:®^ 

FOIA was primarily envisioned as a workable disclosure statute. . . . But our 
recognition of this explicit purpose should not obscure a secondary, but 
nevertheless fundamental, aspect of the bill — i.e., to exempt certain limited 
categories of documents from mandatory disclosure in order to protect 
individual rights and to permit the effective operation of the Government. 

It would make little sense to argue that notice which protects those 
exemption rights is inconsistent with the FOIA; without notice in the 



«*^The landmark case on this point, Goldberg v. Kelly, 397 U.S. 254 ( 1970), addressed a 
financial benefit. But the property rights protected "extend well beyond actual own- 
ership of real estate, chattels, or money," Board of Regents V. Roth, 408 U.S. 564 (1972). 
Objections to federal agency dissemination of proprietary data do raise constitutional 
issues, but these have to date been addressed only obliquely as courts have devoted their 
primary attention to special statutory disclosure schemes. Chevron Chemical Co. v. 
Costle, 641 F.2d 104 (3d Cir. 1981). 

**^Licensing is a sale of part of the exclusive possession in return for either a flat fee or a 
royalty fee. See 2 R. Milgrim, Trade Secrets (1967, 1981 Supp.). 

'''In rare instances, the government may take such rights and provide a compensation 
amount in return for the demise of the exclusive possession. Federal Insecticide Fungi- 
cide & Rodenticide Act, 7 U.S.C. § 136a(c), and 5^f Chevron Chemical Co. v. Costle, 641 
F.2d 104 (3d Cir. 1981). 

**^Crooker v. Bureau of Alcohol Tobacco &: Firearms, No. 80-1278 slip op. at 31-32 
(Dec. 8, 1981). 
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(b)(4) context there would be little incentive for implementation of the 
commercial exemption, for private firms would not know when or if 
agencies waived the permissive exemption. The notice provision is 
even more consistent with the FOIA as it may be after substantive 
amendments are made, for notice allows the identification of the 
precise interests which the submitter will have to assert, and it triggers 
the objections upon which the "public interest override" standard will 
be applied. ^^ 

Notice is fully consistent, also, with the Administrative Procedure 
Act. In the 1979 CAry^/^r decision,**" the Supreme Court vacated a Labor 
Department decision that was premised on rules which failed to follow 
APA promulgation procedures for substantive rulemaking. When 
Congress adopted the APA, the Court said, it "made a judgment that 
notions of fairness and informed administrative decision making re- 
quire that agency decisions be made only after affording interested 
persons notice and an opportunity for comment. "^^ Had the Depart- 
ment taken procedural steps to consider the "concerns about personal 
privacy and business confidentiality" it might have reached a "different 
accommodation" of these interests with the public access interests 
asserted in disclosure requests.**^ Like the APA rulemaking provisions, 
which give notice so as to "fairly apprise interested parties ... so that 
they may present responsive data or argument relating" to rulemaking 
issues,^" notice to submitters calls on the submitter to present respon- 
sive substantiation of interests and of legal argumentation. 

Developments on Notice Procedures 

The mood of Congress toward notice to submitters is.evidenced by 
1980 and 1981 legislation which specifically mandated nondisclosure 
of business information, and required notice if the agency disagreed 
with the submitter's assertion that the information should be withheld 
from FOIA requesters. That legislation applied to the FTC^' and the 
Consumer Product Safety Commission (CPSC),^^ But a large agency 
which handles many competitive requests for commercial data, the 
FDA, has refused to give notice.'*^ When that refusal was first tested in 



"^That is, the submitter will detail how the information reflects a private right and the 
requester will speak to the public right. See S. 1730, note 4 supra, at § 4. 
"'Chrysler Corp. v. Brown, 441 U.S. 281 (1979). 
n^. at 316. 
''Id. 

^•'S. Rep. 752, 79ih Cong. 1st Sess. 15 (1945). 

^'Pub. L. No. 96-252, 94 Stat. 385, adding 15 U.S.C. § 57b-2 (1980). 
^^Pub. L. No. 97-35, 95 Stat. 713, amending 15 U.S.C. § 2055 (a) (1981). 
^^ACUS file, comments of Department of HHS. 
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the abstract, upon the agency's issuance of final rules, the district court 
held that FDA would not be required to give notice because *'any time 
the issue of confidentiality reasonably arises under a request for FOIA 
information," FDA would give notice, and the court observed that FDA 
rules on notice would be "generously and liberally interpreted" by the 
agency.^'* Six years later, middle-level supervisors in district and head- 
quarters offices are routinely disseminating competitively sensitive 
information with no notice to the submitter and with results which are 
quite unsatisfactory to those submitters responding to the ACUS in- 
quiries. Congress told the FDA in 1976 to be more careful with com- 
mercial data in the field °of medical devices, and Congress may again 
overhaul the agency *s procedures in future food or drug legislation. 

Apart from that single FDA court case, the right to advance notifica- 
tion has been rarely contested as a straightforward issue. More fre- 
quently the submitter merely refused to supply documents to the 
agency. The subpoena process led to court and the court ordered the 
agency to provide notice.^^ Where the agency lacked subpoena power 
the agency often received no documents or agreed to a visual check 
without agency possession of the "records." Professor Stevenson's re- 
port to the Administrative Conference Committee explained these 
game techniques for submitters to avoid agency possession, in great 
detail. ^^ Courts can no longer invent a creative remedy to force advance 
notice upon a vigorously opposed agency, however, and as Judge 
McGowan told the Congress in 1981, federal courts which formerly 
used procedural remedies to expand upon the APA "are out of the 
procedural expansion business completely, by the provisions of the 
Vermont Yankee case."^^ So, apart from subpoena-resistance cases with 
judicially imposed notification, agency notice procedures are merely a 
matter of the indulgence or self-initiated practices of the individual 
agency. 

The quandary, then, is that without notice there are no other pro- 
cedural rights. There is no post-release remedy under the Federal 
Torts Claims Act.^^ When Congress has recently considered the matter 



^Pharmaceutical Mfrs. Ass'n v. Weinberger, 401 F. Supp. 444, 41 1 F. Supp. 576 (D.C. 
1976). 

^^Exxon Corp. v. F.T.C., 589 F.2d 582 (D.C, Cir. 1978), cert denied, 441 U.S. 943 
(1979). 

^Stevenson Report, note 24 supra at 44, et seq. 

^'Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 
U.S. 519 (1978); Hearings, Regulatory Reform Act, Before the House Judiciai-y Comm., 97th 
Cong. 1st Sess. (Sept. 10, 1981) (testimony of Carl McGowan for the Judicial Conf.); see 
also Scalia, Vermont Yankee: The APA, The D.C. Circuit, and the Supreme Court, 1 978 Sup. Ct. 
Rev. 345 (1978). 

^**28 U.S.C. § 2680(h). 
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it has used advance notice as an explicit mandate for the FTC and the 
Consumer Product Safety Commission (CPSC). And it is likely to make 
notice a general requirement soon. 

The 1981-82 Congress has seen procedural rights to notice included 
in every one of the major FOIA bills,^ most prominently in S. 1730, 
which passed the Senate Constitution Subcommittee in December 
1981 and is awaiting Senate Judiciary Committee action as this issue 
goes to press. '^'^ 

Do Benefits of Notice Exceed Its Costs? 

The transaction costs of notice are first, the promulgation of rules 
relating to notice, and second, the mailing of letters or making of 
phone calls informing the submitter's designated contact person about 
the pending disclosure. (Since agencies will not give notice when they 
have decided not to disclose, or where the information is already 
public, the number of letters to be sent is much less than the number of 
incoming FOIA requests.)"^' 

Notice has not proven to be exceptionally burdensome for several of 
the agencies which use the procedure, such as the Antitrust Division of 
Justice, the SEC, the National Highway Traffic Safety Administration, 
and the CPSC."^'^ Fear of the burden is expressed by other agencies. '^^ 
But a concern for fairness is felt by agency lawyers, one of whom called 
for notification of submitters, to avoid '^disclosure by ambush"."'^ 

One intangible benefit of notice is a reduction in friction at the 
incoming-data stages. There is no need for resistance to requests if the 
agency can and will promise advance notice and adequate protections. 
If objections are entertained and considered, the motivation for suing 
the agency to block disclosure is lessened. But as one commentator 
noted: "Without the participation of the submitter, the agency's deter- 
mination of the competitive consequences of disclosure can be given 



^S. 1247, S. 1730,8. 1751, H.R. 4805, H.R. 3928, H.R. 2021, all 97th Cong. IstSess. 
(1981). 

'"'*S. 1730, note 4 supra. 

'"'S. 1730, note 4 supra, § 4 excludes from notice matters that are public, matters that 
are required to be made public by a specific statute, matters which have not been 
designated according to an agency's designation rules, or (most significantly, in terms of 
decreasing the number of notices) matters which the agency has decided to withhold 
from disclosure. 

"^''Interviews with Justice Department, Antitrust Division, and SEC FOI officers; and 
ACUS comments filed by CPSC and NHTSA. 

'""FDA/Dept. of HHS comments, and EEOC comments in ACUS file. 

'"'*This was the view of Navy Department counsel, see English, Protecting the Stakeholder, 
31 Ad. L. Rev. 151 (1979). 
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little credibility.""^^ Credibility in the decision to disclose lessens the 
motivation for reverse-disclosure lawsuits. The disputes avoided by 
notice may be illustrated by a case of intent and a case of mistake, both 
involving an agency which has refused notice. In the first case, the 
agency supervisor assumed that since all firms used formaldehyde 
treatments for valves, agency inspectors' information about a firm's 
formaldehyde treatment process was already known to its competitors. 
In fact, the time, concentration and temperature vary considerably 
among competitors, each of whom safeguard those trade secret pro- 
cess details. *'^^ In the second case, an agency lawyer took a submission 
which contained the name of a trade secret chemical, and the second 
copy submitted with that name removed, and mailed them both to the 
larger compedtor of the firm which used that trade secret chemical. 
The agency apologized for the mistake. '*^^ In each case, a notice letter 
would have triggered submitter input that would have saved the 
agency from the criticism it received for the disclosures. 

A tangible benefit of notice would be the lessening of those reverse- 
disclosure lawsuits which are started in anger by a firm which learns 
accidentally, or by screening the agency's FOIA log, about the pending 
disclosure. If litigation is the only way to get relief, as it would be if no 
notice were given, then the agency would bear the litigation costs each 
time it was discovered to be about to release a private document. Use of 
an administradve recourse cuts down on litigation by encouraging 
compromises and by putdng the submitter to its proof at an early stage, 
before the position of the submitter hardens into a lawsuit. '^^ 

If a lawsuit results, notice has given the agency facts about the 
information and its submitter which the agency otherwise would not 
have had. Economists who filed comments in the ACUS record favored 
notice to submitters, as a means of communicating to the agency the 
importance of the piece of circumstantially relevant business informa- 



'"^Patten 8c Weinstein, Disclosure of Business Secrets Under the freedom of Information Act, 
29 Ad. L. Rev. 193, 204 (1977). 

'*^'^Taylor, Businesses Lobby to Reduce Public Access to Data They Disclose to Federal Agencies, 
Wall St. J. Dec. 15, 1981 at 31. 

"^^Letter from Gerald Deighion, FDA, to the author, December 1980, submitted to and 
filed in the ACUS 1980 file of this project. This disclosure incident benefited a medical 
device firm four times larger than the author's client in obtaining access to what may have 
been the first FDA-approved chemical for use in this speciaHzed application. 

"^"^The submitter faces a "put up or shut up" choice. The information is objectively 
defensible or it is not. When the owner gets no notice but finds out before disclosure 
occurs, then the subjective feeling that the agency has unfairly threatened a piece of the 
submitter's commercial property adds a certain emotional aspect which leads to unneces- 
sary litigation and retards settlements. 
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tion in the particular setting of that submitter. '°^ For example, an FOI 
official of the FTC's Bureau of Competition may appreciate baked 
salmon for lunch, but may be unable to appreciate the facts which aid 
determinations of competitors' strengths and weaknesses in the salmon 
fishing industry in the Pacific Northwest."^ No administrator can be 
expert enough to summarily identify the knowns and unknowns of an 
unfamiliar industry. The agency benefits from the factual input of the 
submitter, when it seeks that input, even if eventually it comes to an 
opposite legal conclusion upon those same facts. An agency which 
guesses wrong without notice is making an error which it could easily 
avoid through notice at slight cost to the agency. 

The commentators generally note that all other rights are mooted if 
disclosure occurs without notice. They have strongly agreed with no- 
tification of the submitter.'" An excellent analysis by one commentator 
found that due process required notice in advance."^ Although the 
Supreme Court has often permitted agencies to hold hearings after 
deprivation of an economic nature has already occurred, "such a 
course is meaningless with regard to FOIA disclosures, which do not 
temporarily disrupt interests in submitted data, but destroy them 
altogether.""^ And commentators from the consumer movement have 
also endorsed the concept of notice."^ The letters and submissions 



'^ACUS file comments of Casey, Marthinsen and Moss, Babson College; see also 
Hearings, note 25 supra at 639. 

""The FTC disclosed 3,000 pages of a fishing firm's competitively sensitive financial 
documents, including profit and loss reports, to other firms which were in direct com- 
petition with Wards Cove Packing Company, after a confidentiality claim had been 
validly made and accepted at the regional FTC office. The FTC headquarters disclosure 
came without notice. The Wards Cove case was one of the incidents leading to the 1980 
FTC Improvements Act changes which became 15 U.S.C. § 57b-2. The ACUS file 
contains Wards Cove's strong denunciation of the FTC's "cryptic and cavalier" handling of 
admittedly sensitive private data. Letters of D. M. Fryer, in ACUS 1981 file, and in ACUS 
comment file on Stevenson paper, 1980. 

"'Note, A Procedural Framework for the Disclosure of Business Records Under the Freedom of 
Information Act, 90 Yale L.j. 400, 427 (1980); Pitt, Government Information-Gathering: The 
Government Viewpoint, 34 Bus. Law. 1032, 1034 (1979); Koch 8c Rubin, A Proposal for a 
Comprehensive Restructuring of the Public Information System, 1979 Duke L.J. I, 50 (1979); 
Note Chrysler Corp, v. Brown, 29 Cath. U. L. Rev. 159 (1979); Patten 8c Weinstein, 
Disclosure of Business Secrets under the Freedom of Information Act, 29 Ad. L. Rev. 193 (1977); 
Connolly &: Fox, Employer Rights and Access to Documents Under the Freedom of Information 
Act, 46 Ford. L. Rev. 203 (1977); Note. Would Macy's Tell GimbeVs, 6 Loyola U.L. Rev. 
564,611 (1975). 

"^Note, Protecting Business Information from Federal Agency Disclosure After Chrysler Corp, 
v. Brown, 80 Colum. L. Rev. 109 (1980). 

"V^. at 127. 

""•ACUS comment of Public Citizen Litigation Group and Freedom of Information 
Clearinghouse. 
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received in support of the ACUS inquiry likewise added support to the 
notice provisions in the Committee recommendation."^ 

When Should Notice Be Given? 

An omnibus procedural reform should provide a uniform set of 
conditions for notice, with details of the implementation to be decided 
by the agencies. Principles of the recommended statutory reform 
would be that the agency first should make a determination on the face 
of the request whether the information will or will not be disclosed, 
taking into account the type of information, the designation (markings, 
correspondence, or nature of the information) as confidential, and the 
terms of the request. If the request can be answered with agency- 
generated information or publicly available data, that set of documents 
should be sent with a statement that private information also existed."^ 
Notice should be given when the agency makes its initial decision that it 
will disclose the private information, or later if the agency decides 
favorably on the request after a requester's administrative appeal. 

It is unwise for agencies to condition notice upon the filing of a 
formal confidentiality claim. Perhaps, after some date twelve to twenty- 
four months after enactment of the reform legislation, agencies could 
begin modifying their collection forms to provide space for making of 
confidential status. But so very much data is either acquired by inspec- 
tors without letter submissions,"' or contained in agency files already 
submitted, that conditioning notice upon formality of submitted claims 
makes little practical sense. Agencies lived through the problem of 
Privacy Act implementation and the pains of Paperwork Reduction Act 
forms clearance,'"^ so agencies are unlikely to welcome a directive that 



' '^The ACUS inquiry brought letters from all shades of political coloration, in favor of 
notification before disclosure. The exceptions were only the FDA and the EEOC. 

'''^The FDA currently deletes what it considers secret and discloses the rest with advice 
that the request may make a second request for deleted portions. Few do, in practice. 
Under this recommendation, the agency would grant the request as to readily disclosable 
agency files, copies of publicly available data from private persons, and the like. The 
requester then can take the notice of existence of private documents, send in a second- 
level request with a statement of the public interest being presented to override any 
private interest, and the agency then can treat this special request with care. Such a 
strategy avoids a confrontation on each request. 

'"OSHA and FDA collect most trade secret materials on walk-around inspections of 
facilities which are not open to the public. It is vital that these and other agencies not 
condition confidentiality upon premarking. Such a condition would be manifestly unfair 
where the agency doing the disclosing has within its sole control the recordation and 
listing of the secret information. 

"*The forms for each statute were cleared through the Office of Management 8c 
Budget, Privacy Act forms in 1975 and Paperwork Reduction Act forms in 1980. If 
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they revise all submission processes and educate all submitters to the 
claiming system. 

Professor Stevenson's excellent report to the ACUS Committee re- 
commended that agencies should determine by rule what classes of 
data would or would not be disclosed, so that advance decisions by rule 
would guide submitters. The EPA has not been satisfied with its experi- 
ence of such class disclosability determinations,, and has used the 
asserted power only five or six times in 1976-1982."^ A student com- 
mentator remarked that such deterrninations *'will not enable submit- 
ters to protect the interests threatened by a particular disclosure and 
thus (such a policy) fails to serve the essential purpose of notice."'^*' 
Whether a blanket denial of protectable status could be enjoined as an 
abuse of discretion is speculative, but inevitably such an action will stir 
up submitter resistance to the agency. 

An instance of class determination in the Worthington case'^' shows 
the shortcomings of the system. The usual theory of class determina- 
tions is that they will be made by rule after notice and comment. The 
EPA program official in Worthington made an adjudicative decision that 
a class of testing data could never be confidential. A competitor made a 
request within that class, and EPA decided to disclose. The court 
rejected both the decisional process used and the merits of the EPA's 
case. The agency official failed to consider the difficulty of duplicating 
that costly testing data; failed to consider the difficulty of getting 
reproducible results; and failed to consider potential misuse of mis- 
leading data by a competing manufacturer. Sometimes class deter- 
minations have been upheld, like the FDA class determination that new 
drug testing data are protectable under exemption (b)(4) because of 
the competitive utility of the data.'^^ But, as the Committee recommen- 
dation for ACUS noted, any class treatment must provide for waivers 

agencies had to see a pre-marking as a precondition to confidential treatment, they 
would need to revise their forms again to provide the equivalent of the Privacy Act notice 
on those forms, warning the submitter of potential loss of valuable rights. Compare the 
absence of such clearance today with § 552a(e)(3) of the Privacy Act, § 8 of Pub. L. No. 
93-579, 88 Stat. 1910 (1974), and 44 U.S.C. § 3504, the PRA. 

"^Interview with James C. Nelson, EPA September 1981. 

'^'^Note, Protecting Confidential Business Information from Federal Agency Disclosure After 
Chrysler Corp. v. Brown, 80 Colum. L. Rev. 109, 134 n.l57 (1980). 

'^'Worthington Compressors Inc. v. Costle, 662 F.2d 45, (D.C. Cir. 1981). That was an 
instance of the class determination made by an agency program official who granted FOI 
requests within the class and refused protective requests. The EPA legal staff is careful to 
point out that the class determination made there, which the court rejected, did not go 
through the formal class determination processes required of EPA staff offices under 40 
C.F.R. Part 2. 

''^^Johnson v. Dept. of HEW, 462 F. Supp. 336 {D.C. 1978), Civ.No.77-2013 (D.C. 
1979). 



CONFIDENTIAL DATA FOIA REFORM 57 



and exceptions which allow for different conditions of confidential 
treatment.'^'* The decision should be made by the agency whether to 
invest the time and effort to create a general class determination 
rulemaking and exceptions system; such a system would likely provide 
both for disclosure and for withholding, if the agency got into clas- 
sification at all. 

Finally, the means of giving notice when notice is provided should 
include reasonably efficient contacts to a submitter-designated contact 
office or person. A phone call by an agency FOI office to the contact 
person'^'* provides the maximum time for response, and may weed out 
some cases at the outset, e.g., if the once-confidential information has 
been published or no longer has any competitive value. The phone call 
then would be followed by a form letter and attachments as appropri- 
ate. The Congress has been sensitive to the correlation between useful 
notice and useful input; so time deadlines should be in working days, 
and the clock should run from the date of the submitter's receipt of the 
certified mail notice of intended disclosure. That maximum notice 
within FOI time limits will maximize the utility and clarity of the 
submitter's reply. 

IV. AIRING THE SUBMITTER'S OBJECTIONS 

Once the procedural right to notice before disclosure of private 
information is provided by an agency, the agency can expect that in a 
large proportion of the cases it will receive objections. The agency 
makes a conscious choice to seek out product formulas, marketing 
plans, export projections, and the like, and its receipt of objections to 
their disclosure should be a routinely expected part of the regulatory 
process, unless the agency has a policy of customarily protecting con- 
fidential private submissions. 

The procedure Congress will select for handling such objections 
depends on what Congress wants to achieve. Four characteristics of a 
sound procedure would be fast decisions, cost efficiency for the agency, 
a perception of fair adjudication, and the reaching of defensible con- 
clusions. Speed and efficiency suggest an informal process. The 
perception of fairness suggests that the person who considers the 
objections should make an independent reexamination of the legal 



'^^ACUS Committee recommendations, note 6 supra (December, 1981). 

'^^The submitter who wants to have prompt notice should designate a notice recipient, 
as EPA encourages submitters to do in 40 CFR Part 2. In the absence of such a designee, 
cover letter signatories or other identified officials should be contacted by the agency by 
fastest available means, with written confirmation. 
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Status of the documents . ' ^^ The def ensibility of the agency *s conclusions 
requires that the agency get its factual questions answered, so that the 
risk of making the wrong assumption for or against exempt status is 
minimized. 

The unique legal res which is the subject of the adjudication makes 
the administrative proceedings more difficultJ^^ The proceedings can- 
not reveal the content of the private information to the parties. To do 
so would obviate the whole procedure; if a Pennsylvania toy manufac- 
turer had to explain the true significance of its export plans during a 
Commerce Department hearing'" on a Hong Kong toy firm's FOIA 
request, then the request would be essentially granted and the pro- 
ceeding mooted because the requester will get sufficiently helpful 
insights from the contents of the administrative defense. So these 
special administrative proceedings must proceed under seal, or with 
closed hearings in which the submitter and requester sequentially 
rather than simultaneously explain their position on the legal issue . To 
do otherwise would make the price of defense and the loss of the item 
being defended, an absurd result.. So proceedings need special proce- 
dural safeguards. 

The ACUS Committee recommended that written objections be 
filed by the submitter. '^^ The choice between written and oral presenta- 
tions is a difficult one. A review of the aspects of each is appropriate. 

Benefits of Written Procedures 

Two major advantages of written procedures are that hearing time is 
saved, at a net time savings for the agency, and the agency expends less 
money and resources on the handling of the objections. The amount of 
time needed for oral presentations varies, but it can be assumed that it 
is at least twice or more the time needed for consideration of affidavits 
and written argument. The agency can funnel: all written arguments 



'"The concept of an independent decisional official on appeal of an initial decision is 
present both in general administrative law concepts, see, .e.g., Withrow v. Larkin, 42 1 U.S. 
35, 95 S. Ct. 1456, 43 L.Ed. 2d 712 (1975), and in the FOiA's administrative appeal 
process. 5 U.S.C. § 552(a)(6)(A)(ii), ^nt/^^^ 1 Federal Information.Disclosure, note 2, at§ 
7.04. 

'^''The entire issue is mooted if disclosure occurs. The agency must carefully evaluate- 
the legitimate concerns, because once the agency allows disclosure, "that record- is 
available to all the world for all time". General Motors Corp. v. Marshall, 654 F.2d' 294,. 
300(4thCir. 1981). 

'■'^Assuming the Department insisted the hearing would be open,, the agents of the 
requester would undoubtedly learn much of the substance by the method and' content of 
the defense. Market displacement occurs from commercial factors which when ex- 
plained reveal the value and utility of the information, along with its content. 

'^*^Recommendation tO' ACUS by the Committee on Regulation of Business, note 6 
supra. 
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through one or more lawyers or FOI processing officials, producing 
j^eiatively consistent decisional principles. 

Hhose who have TeGommended written presentations have acted to 
preserve the opportunity to request oral hearings. The text of S. 1 730, 
which passed the Senate Subcommittee on the Constitution on Decem- 
ber 14, allows either the submitter or requester to ask for an oral 
presentation,, but keeps these at a minimum by giving the agency 
discretion on whether to deny the request. '^^ None of those who advo- 
cate written objections rather than oral hearings would cut off the 
agency's opportunity to -orally contact the submitter with follow-up 
questions seeking clarification of a written position. ^^^ 

A natural adjudicative tendency to share the pleadings with the 
adversary party has to be resisted in the peculiar situation of written 
objections to disclosure. The effectiveness of the advocacy depends on 
detailed showing of why a competitive interest would be harmed 
substantially^^' (or, under the proposed test in S. 1730, why a legitimate 
commercial interest would be impaired). Candor and completeness are 
important. Particularly in view of the tight deadlines of the FOI A, 
which permit little time for screening out and glossing over the de- 
tailed facts, the submitter must be able to give complete information 
about the competitor's likely use of that information. Release to the 
public of that fully informative pleading would be devastating, like a 
road map to the financially valuable secret information and how it can 
be used against the submitter. A court would recognize that sensitivity 
and arrange an enforceable protective order; most agencies cannot 
effectively use agency-writien protective orders to forestall the FOIA 
disclosure of their records. '^^ So a statutory power to seal the written 
submissions is important to the viability of a written objections proce- 
dure. 

In terms of decision content, written submissions and the oral option 
should provide the agency enough information for the average case. 
The context of the document's creation, the difficulty of duplication, 
ithe secrecy practice of the submitter, and other information will be 



'2«S. 1730,, note 4 supra, at § 4,. 

'^"The only statutory pro,posal which suggested an absence of oral contact between 
agency and submitter w^as H.R. 2120, but even that proposal could be read to allow 
agencies to make inquiries when they choose to do so. 

^'^^See Part II of this ;article for a discussion of the comparative tests. 

'^^Unless the protective order is ibacked by a specific exemption ;{b)( 3) statute, such as 
the FTC Civil Investigative Demand powers which are like protective orders, 15 U.S.C. 
§ 57'C,'it cannot'Override a disclosure demand made under the FOIA except to the extent 
that the ;agency imight ipersuade a ;couTt that disclosure would harm future collection 
abihty, 5^^ .National Parks &: Conservation Ass'n v. Morton, 498 F.2d. 765, 770 (D..C. Cir. 
1974). 
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included. Summary decisions at the agency level will usually not create 
an administrative "record" of decision other than a denial letter from 
the agency to the submitter. '^^ Thus, written objection procedures 
should be tied to de novo review in which time and adversarial energies 
can be put to the task of creating a record in an impartial forum. 

Frankly, the major disadvantage of written objections is the percep- 
tion of unfairness, but the disadvantage can be offset by a strong 
judicial review opportunity. I personally lost faith in written objection 
processes several years ago. The same exemption (b)(4) issue arose with 
eight plant locations. I filed specific facts, affidavits, and legal argu- 
ments tailored to each case. I received the identical initial denial, and 
the identical rejection of my different objections to each situation of 
disclosure. I learned about a year after the first rejection that the 
agency's attorney who handled these FOIA matters had been trans- 
ferred to a West Coast office and not replaced; the staff group was 
merely filing my objections and taking the identical rejection letters off 
a word processor, without the knowledge of the agency's legal office. 
Though many agencies would perform better, no element in the 
written objections process assures a submitter that indeed there will be 
a consideration of the objections. 

Benefits of Oral Procedures 

If administrative adjudication is a search for truth, blunt questions 
should be asked and blunt answers received. Asking tough questions 
orally to a submitter forces the submitter to defend or withdraw the 
confidentiality claim. It focuses the agency's attention and educates the 
agency about little-understood aspects of that market. The submitter 
might expect a more complete oral record, and more of the feeling of 
due process. There will almost certainly be questions to be answered 
that get answered early; the agency will have a better record and fewer 
judicial remands. The submitter might do better to take the minimal 
procedures at the agency level and seek full de novo review of the 
inadequate record before a court, since a court is much better 
equipped, in time and powers to be used for the consideration of the 
merits, than is an agency. '^^ 



^^^This denial letter usually is one or two pages, denying the confidentiality claim, 
though the Labor Department/Office of Federal Contract Compliance Programs form 
letter which was used to deny confidential treatment claims under 41 C.F.R. Part 60-40 
had been at one time a perfunctory three paragraph statement that an insufficient 
showing of confidential status had been made. 

'^""The court has supoena power, opportunities for interrogatories, live witnesses for 
cross-examination where needed, and no 10-days time limit for decision. Compare the 
agency's limits at 5 U.S.C. § 552(a){3-6). 
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Many submitters at agencies such as the EPA have chosen not to take 
the opportunity for oral presentations/^^ Submitters make decisions 
about expense which the agency need not consider; if defending costs 
more than waiving rights, most submitters will waive the opportunity. 
The agency is likely to fault the submitter later for a weak defense or 
for obstructive conduct in an FOIA proceeding. And a request must be 
made to obtain the hearing and the request cannot be for reasons 
which are clearly frivolous and dilatory. '^'^ 

The benefits of an oral presentation are that the agency can probe 
the validity of the submitter's case, stimulating doubts or assurances on 
both sides. Complex facts are often seen in exemption (b)(4) material, 
and witnesses would come to the hearing prepared to explain the value 
of that information. Often these subtleties would be submerged in 
paper affidavits (or omitted entirely if no sealed affidavits were permit- 
ted, as discussed above). For example, a GS-13 official at the Com- 
merce Department may believe that all chemical mixtures can be 
broken down by "reverse engineering" so that none of the ingredients 
are truly secret. Chemists who consult for the submitter could show 
that perhaps 80 percent of the complex ingredients can be detected at a 
research cost of $7,000, and the next 10 percent at a cost of $90,000, 
but that three or four expert researchers operating in a fully-equipped 
laboratory — an expensive and time-consuming proposition — still 
could not expect to find the last ten percent, where engineering tech- 
niques mask the raw materials which are precursors of the detected 
reaction products. Note that oral questions and explanations will be 
needed at trial if either sues. The agency will get a better record with an 
oral presentation on the contested issues (that all chemicals are detect- 
able, and that all can be detected with relative ease for purposes of the 
Worthington case criteria for test data confidentiality).'^' 

An agency which anticipates being sued by one or another party 
should seriously consider taking the oral presentation when the sub- 
mitter offers it. A categorical decision by EPA about noise testing 
rejected, without airing, the positions of all compressor makers. They 
sued EPA to stop its disclosure of test data to a rival manufacturer. In 
Worthington, the court ordered EPA to consider the ease or difficulty of 
reproducing the data as a key factor in its disclosure or confidentiality 



"^Interview with James C. Nelson, EPA, September 1981. 

'=^^S. 1730, note 4 supra, adding new 5 U.S.C. § 552(a)(7){A)(iv). 

'^'This question is a live subject of discussions between various chemical trade associa- 
tions and OSHA. The case of Worthirigton Compressors Inc. v. Costle, 662 F.2d 45, 
(D.C. Cir. 198 1 ), put the burden on the agency to support a contention that items which 
could be discovered by product analysis could be so detected with relatively modest cost, 
relative to the costs of FOIA access to the same information. 
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decisions. '^^ So an oral presentation's desirability will increase as the 
factual issues stray farther from the agency's own routine factual 
knowledge. Those agencies which speed the process with suppositions, 
at the cost of factual adequacy, may be quick on the draw but may also 
shoot themselves in the foot with their haste. 

Legislative Approaches 

The Senate Subcommittee on the Constitution voted for written 
objections, but with "opportunity to request an oral conference which 
the agency may in its discretion grant where necessary to serve the ends 
of fairness and a complete record. "'^^ This seems a sound compromise 
between the two options. A House bill had used written objections with 
no provision for requesting oral appearances.''**' The majority of the 
House and Senate bills had included oral hearings for the informal 
determination of submitter objections. '"" These hearing provisions 
drew criticism from one requester who called them "Star Chamber" 
proceedings "alien to our entire jurisprudence".'^^ But a supporter 
cited federal pretrial practice in criminal cases as a parallel ex parte 
provision for determination of confidential information issues.'''^ 

It is significant that none of the legislative proposals require agencies 
to allow the requester to attend the oral presentation. These informal 
adjudications are not subject to an APA requirement for attendance by 
the requester,'^'* and presumably the opportunity for sequential argu- 
mentation in separate meetings, on reasonable request, will satisfy the 
requester's due process claims. 

If the Senate and later the House adopt the formulation of written 
objections with an opportunity to request an oral presentation, then 
presumably the agencies will reserve hearings for situations in which 
the agency has factual doubts about an assertion, or where the agency 
admits it has a knowledge gap about the situation of that particular 
information. More submitters will ask for hearings than will receive 



^^^Id.\ and this new variation on "substantial competitive harm" introduces yet another 
twist, of comparative value quantifications, to the judicially legislated version of exemp- 
tion (b)(4). 

'^^S. 1730, note 4 supra, adding new 5 U.S.C. § 552(a)(7)(A)(iv). 

'^"H.R. 2021, 97th Cong. 1st Sess. (1981). 

""S. 1247, S. 1730, H.R. 3928, 97th Cong. 1st Sess. (1981). 

'""^D. Vladeck, in ACUS file, comments of Public Citizen Litigation Group. 

'^^M. Lampert, in ACUS file, comments of Paul Weiss Rifkind Wharton & Garrison. 

'^^The adjudication is of the right of the agency vs. the right of the owner, and the 
requester is not a party to that determination though she or he is a party to a separate 
statutory adjudication, 5 U.S.C. § 552(a){6)(A)(ii), when the agency decides not to grant 
the request and then must provide an administrative appeal step for the requester under 
5 U.S.C. § 552(a)(6)(A)(ii). 
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them. The agency's discretionary decision will be upheld unless it is 
arbitrary or capricious in deciding that a hearing is not "necessary to 
serve the ends of fairness and a complete record. "'^^ That may be so 
judgmental a test that the routine denials are routinely upheld. 

However, few submitters will want to litigate a denial of an agency 
hearing if the Senate language is enacted. The prospect of de novo 
review is far superior to the administrative adjudication. It would make 
little sense to fight the agency over its procedural weakness where the 
impartial and superior fact-finding ability of the federal courts is 
available to the submitter. 

Experience with the Options 

Three litigated cases have dealt with disclosure reviews. In Planning 
Research Corp, v. Federal Power Comm'n,^^^ the agency used an adminis- 
trative law judge and a hearing record to recommend a decision which 
the Commissioners then adopted. In St. PauVs,^'^'^ the agency sent an 
attorney from another branch of the agency (and from another city) to 
make specific findings, which the district court accepted in totOy against 
the "commercial" status of a church-related group which claimed com- 
mercial confidentiality. And in Northern Television v. F.C.C.y^^^ confiden- 
tial status was part of an ongoing proceeding, and the record on the 
issue was decided by the Commissioners of the FCC after extensive 
staff work. 

These cases illustrate how elaborate the agency could be, if it gave 
formal hearings to submitters. None of the legislation would recom- 
mend such formality, but the informal determination in St. Pauls 
appears to be prompt and reasonable. '^^ 

The conscious decision not to go with an oral hearing, but rather to 
expedite the agency process so that de novojudicial review can begin, is 
a resources decision. Those three cases were each relatively expensive 
for the agency. A rapid paper disposition is much less expensive; if it is 
followed by a court case in which the agency is a stakeholder between 
private requester and private submitter, then the agency's expendi- 
ture's are kept to a minimum. While the agency can demonstrate 
committment to public access to its own information, it really cannot 



'"^S. 1730, note 4 supra at § 4, adding 5 U.S.C. § 552(a)(7)(A)(iv). 

'^*^535 F.2d 970 (D.C. Cir. 1977). 

'^'St. Paul's Benevolent etc. Institute v. U.S., 506 F. Supp. 822 (ND Ga. 1980). 

'^"Northern Television Inc. v. FCC, Civ. No. 79-3468 (D.C. 1980). 

■''^The agency sent an impartial hearing officer from Washington to Atlanta, who 
heard the arguments of the parties and decided in favor of the agency. The potential for 
accommodating submitter needs for local rather than Washington hearings was recog- 
nized in the hearings system of S. 1247, 97th Cong. 1st Sess. (1981). 
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effectively defend a submitter's private data as well as the submitter, or 
argue public benefits of disclosure as well as an ardent activist seeking 
to acquire that private data to investigate asserted wrongdoing. So the 
"stakeholder" role is least expensive and diverts less of the agency's 
resources to the nonprogram-operating costs of the FOIA function. 

A review of the cases since 1977 suggests that none have given as 
elaborate a trial-type hearing as Planning Research, though necessarily a 
hearing-settled case would not produce a reported case at the appellate 
level. If there is a hearing, successive presentations rather than simul- 
taneous presence of the requester and submitter serves the unusual 
public purpose of such a hearing. Candor about true significance of the 
disputed documents is essential. The agency as hearing body will have 
to decide delicate questions. For example, a new machine revealed in 
an OSHA inspection report can produce a much improved device at a 
faster rate, which the owner plans to market in ten months from the 
date of the hearing. The candid expression of future plans, machine 
capability, and even the state of the owner's knowledge about its 
competitors' comparable machines, would be of great value to the 
competing firm, as much or more so as the document itself. The agency 
needs those candid, uninhibited explanations so that it can make the 
most accurate determination.'^" 

These are very unusual circumstances, and in these submitter- 
requested hearings the submitter should be heard separate from the 
requester's presence. The requester is not denied due process because 
it has a complete existing remedy in the current FOIA's requester 
appeal and de novo review provisions. But the requester without access 
to the document or a detailed explanation of its utility could contribute 
little, and would be naturally frustrated as agency and submitter coun- 
sel argue about vague surrogate terms instead of getting down to the 
merits.'^' A procedurally optimal solution would be seriatim presenta- 
tions to the agency by requester and submitter. 



'^"Note 146 supra. That was a full hearing before an administrative law judge. While 
that device has its advantages, on balance the de novo review of paper "records" is 
superior and significantly more cost-efficient. One of the judges interviewed for the 
ACUS report expressed a desire that the agency not be barred from conducting such a 
hearing when the need is present, and that the agency not be compelled to have such a 
hearing where it finds it unnecessary. Interview with Judge E. Liebman, FERC, Decem- 
ber 1981. 

'^'The requester can "contribute little to the proceeding" absent knowledge of the 
contents, Note, Protecting Confidential Business Information From Federal Agency Disclosure 
After Chrysler Corp. v Brown, 80 Col. L. Rev. 1 09, 1 35, n. 1 58 { 1 980). The solution is not to 
make the requester a better contributor by giving away the whole purpose of the hearing, 
but to provide the requester an indication of the nature of the materials (after agency- 
submitter agreement to such a summary) and then allow separate opportunities for the 
requester to be heard. 
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Review of the Hearings Issue 

Congress should provide both a mandatory opportunity to file writ- 
ten objections, and an opportunity in the agency's discretion for in- 
formal meetings. Objections in writing will usually be sufficient to 
make the quick decision which leads to settlement, abandonment of the 
requester's or submitter's demand, or de novo review. To avoid prema- 
ture disclosure, oral informal presentations should be separated so that 
submitters and requesters do not have to argue in each other's pres- 
ence. 

V. THE MOST IMPORTANT QUESTION 

The single most important decisional question regarding proce- 
dures for the handling of confidential business information is the 
question of whether the court to which a dispute between submitter 
and agency is brought must be confined to the letters which pass from 
agency to submitter and back, usually totalling three or four written 
documents. The agency's decision on exempt status for commercial 
information begins with a set of objections from the owner, an agency 
response, perhaps a letter from the requesting person, and ultimately 
an agency letter denying confidential status or perhaps acceding to 
confidentiality exemption status but announcing a policy decision to 
disclose the documents. If the court halts its review at that point and 
does not take additional factual evidence, the great majority of agency 
decisions will be rapidly affirmed. Agencies typically have a prudent 
sense of review-proof phrasing which will remove any decision from 
"arbitrary and capricious" extremes. Applying that facial soundness 
and enjoying considerable deference, the agency will probably prevail. 

But courts have more often than not accepted submitters' requests to 
move beyond a weak record, with de novo review on the merits. '^^ In the 
1 979 Chrysler^'"^ decision, the Supreme Court left open for later decision 



^'"'^De novo review won its most recent endorsement from the D.C. Circuit. In November 
1981, that court rejected the government's direct assertion that de novo review is imper- 
missible after the Supreme Court decision in Chrysler Corp. v Brown, 441 U.S. 281 
(1979), and remanded for such review, perhaps de novo, as the district court elected on 
the merits. Worthington Compressors Inc. v Gorsuch, No. 80-1010 {D.C. Cir. Nov. 20, 
1981). For earlier cases favoring de novo review, see, e.g., General Motors Corp. v. 
Marshall, 654 F.2d 294, 300 (4th Cir. 1981); Westinghouse Elec. Co. v. Schlesinger, 392 
F. Supp. 1246 (E.D. Va. 1974), 542 F.2d 1 190 (4th Cir. 1976), cert, denied sub nom. Brown 
V. Westinghouse, 43 1 U.S. 924, 97 S.Ct. 2 199, 53 L.Ed. 2d 239 ( 1 977); Charles River Park 
A I nc. V. Dep't of H UD, 5 1 9 F.2d 935 (D.C. Cir. 1 975). A complete retrospective study of 
the de novo cases was undertaken in December 1 98 1 by the author, with the concurrence 
of the Judicial Conference, as a supplementary report to the author's final report on 
behalf of the Committee on Regulation of Business, note 6 supra. 

'^^Chrysler Corp. v. Brown, 441 U.S. 281 (1979). 
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the issue of whether a reverse-disclosure case brought by a submitter 
would be reviewable de novo, though it doubted that de novo review 
would be necessary in the clearcut cases where disclosure would violate 
a prohibitory statute. As interpreted by later appellate decisions,'^'* that 
Chrysler directive is no barrier to de novo review in the typical submitter- 
initiated lawsuit. 

The APA and the FOIA 

The APA normally reserved de novo review for those situations in 
which specific laws required such review. While there are about thirty- 
five such laws,'^^ only three or four have seen much activity, including 
the pro-disclosure provisions of the FOIA and review provisions relat- 
ing to Equal Employment Opportunity Commission (EEOC) deci- 
sions.'^^ Most are somnolent statutes like authority for road easements 
on Indian reservations.'" Under the APA, an agency decision could be 
found "unwarranted" upon a new review of the facts by the district 
court, where such a statute required de novo review.'^® 

In 1971, the Supreme Court defined a narrow set of situations in 
which de novo review of agency decisions would be used. It held in the 
Overton-Park decision'^^ that an abuse of discretion test was normally 
sufficient. But de novo review applied where fact-finding procedures in 
an agency adjudication were inadequate, or where the agency has a 
proceeding to enforce some nonadjudicatory agency action and issues 
not raised before the agency arise during the enforcement case.'^*' That 
view was taken in the context of the 1946 APA, and it was confirmed 
and tightened by the 1978 Vermont Yankee decision,'^' which limited the 
courts' ability to construct remedies not provided for in the APA. 
Remanding the matter to the agency would be the likely outcome 



'^"General Motors Corp. v. Marshall, 654 F.2d 294 <4th Cir. 1981). 

'^^No central index ofde novo statutes exists at the Library of Congress, the Administra- 
tive Office of U.S. Courts, or the Administrative Conference. With the aid of the JURIS 
computer, the Justice Department provided the author with a list of about 45 statutes 
using de novo review in the agency context. Upon examining each, about 35 contain de 
novo review provisions. Of these, perhaps 20 have never produced a single annotated 
case decision, in U.S. Code Annotated, and about 7 have a single case discussing de novo 
review. 

'^^5 U.S.C. § 552, 42 U.S.C. § 2000e. 

'^'Act of Feb. 28, 1902. 25 U.S.C. § 314. 

'^*^*'Unwarranted by the facts to the extent that the facts are subject to trial de novo by the 
reviewing court." 5 U.S.C. 702(2)(F). ¥ or backgr ound, se eNathanson, Probing the Mind of 
the Administrator, 75 Colum. L. Rev. 721, 755 (1975). 

'^^Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971). 

"^"W. at 415. 

"^'Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 
U.S. 519 (1978). 
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under the APA;'^^ it remains to be seen whether remands will continue 
to be the primary solution to inadequate agency records after the 
anticipated 1982 revision of the APA's judicial review provisions. '^^ 

One may legitimately assert that the APA needs reform of its judicial 
review provisions, after the buffeting of years of creative remedial 
efforts and the capping of that creativity in Vermont Yankee. That 
reform could not and should not require that all agency decisions be 
reviewed de novo, for such a drastic change would cut away much of the 
relief which the modern administrative agency system provides to 
federal courts. But there were cases before Overton Park in which 
Congress used de novo review as a special remedy'^ and it is fully 
consistent with APA reform that the judicial review provisions of an 
FOIA remedy likewise provide for submitters to join requesters within 
a small group of federal litigants entitled to de novo review. '^^ 

De novo review could be applied to submitter suits, and has been, 
under the Overton Park rationale, but legislative endorsement would 
clarify the uncertainties. A disclosure decision is document-specific 
action affecting the rights of an identified private submitter. It is the 
type of informal adjudication'^^ for which agency fact-finding proce- 
dures are exceedingly sparse. Some agencies have lower-level super- 
isors making decisions without notice, such as the Los Angeles FDA 
official who decided that since all blood valve firms used a formalde- 



'^^'-^This is the general rule following Camp V. Pitts. 411 U.S. 138, 143 (1973). In the year 
after Camp, Congress amended the FOI Act and left de novo review intact, strengthening 
it with in camera review provisions for the trial court. Had the Congress wanted to 
change the prior law during its intense reexamination of the FOIA, Congress could of 
course have eliminated de novo review and left all FOIA litigants with arbitrariness 
standards of review. It was and is more likely to achieve symmetry of remedies by 
legislative addition than by subtraction, however. 

"'^S. 1 080, 97th Cong. 1 st Sess. ( 1 98 1 ) is pending for a Senate floor vote as this article 
goes to press. Adoption of its Bumpers Amendment changes to 5 U.S.C. 706 would not 
directly affect c/f7zoi7o review, but they would increase the fairness of the arbitrariness test 
for judicial review of agency decisions, see O'Reilly, Deference Makes A Difference: The 
Bumpers Judicial Review Amendment, 49 U. Cin. L. Rev. 739 (1980). 

'*'''The FOI Act is the example of a selection of a de novo review to avoid problems which 
the Congress foresaw as militating against success for one part to the adjudication, the 
requester. The de novo provisions concerning antidiscrimination cases following an 
EEOC decision, were intended to provide a second complete hearing of the antidis- 
crimination complaint in federal court. 5 U.S.C. § 552(a)(6); 42 U.S.C. § 2000e. 

'^^Symmetry of remedy would allow all litigants with FOI claims to have those claims 
heard on the merits in court, without in either case deferring to agency judgments about 
the issue of exempt status. The Senate Constitution Subcommittee adopted this 
approach in S. 1730, note 4 supra in December 1 98 1. 

"'^FOI disclosure decisions are adjudications, see 5 U.S.C. § 551(7), and not "rules," 
§ 55 1 (4), because they lack general applicability and other indicia of rulemaking. The Act 
does not require, and S. 1730, note 4 supra, will not require, that they be formal 
adjudications, see 5 U.S.C. § 554(a). 
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hyde process, that process could not be confidential. His disclosure of 
specific time, temperature and concentration information about Han- 
cock Laboratories to its inquisitive competitor delivered what the comr 
petitor considered "the only real secret" Hancock had, where both 
firms used identical raw materials. '^^ It was the decision-making proce- 
dure of the Labor Department which was rejected in the 1979 Chrysler 
case,"^^ and the CPSC disclosure process which was rejected in the 1980 
GTE Sylvania decision. '^^ So inadequacies in fact-finding can lead to de 
novo review. Inadequacies in expertise of the agency to make these 
commercial decisions undercut the commonplace argument against de 
novo review, which holds that the agency's expertise must be preserved 
and enhanced, by deferential treatment.'^'' 

D^ Nwo and the FOIA 

In opting for de novo review, the 1966 Congress took the road less 
traveled by administrative agency review provisions. One reason was 
the FOIA's expedited procedure, with little or no administrative rec- 
ord assembled during speedy disclosure processes. Another was ex- 
pressed in the predominant Senate Report:^^^ 

That the proceeding must be de novo is essential in order that the ultimate 
decision as to the propriety of the agency's action is made by the court and 
prevent it from becoming meaninglessjudicial sanctioning of agency discre- 
tion. 

The dissatisfaction which led Congress down the little-used road of 
de novo review was a perception that agencies would institutionally 
oppose disclosure. Thus the administrative appeal step would rein- 
force the lower decision on disclosure issues, against the requester. 



'^'Interview with Shiley Inc., November 1981; and see Taylor, Businesses Lobby to 
Reduce Public Access to Data They Disclose to Federal Agencies, WaU St. J. at 3 1 (Dec. 15 
1981). 

'^**The Department made what was essentially an adjudicative decision about each 
incoming submission to decide whether confidential treatment would be provided. The 
procedures for that decision were vacated as insufficient. The decision rests today with 
the Labor Department, on remand from the courts. Chrysler Corp. v. Brown, 441 U.S. 
281 (1979). 

'*^^Consumer Prod. Safety Comm'nv. GTE Sylvania Inc., 447 U.S. 102, 100S.Ct.205I 
(1980). 

^'^De novo review is ordinarily not appropriate in the situation where the question can 
be obviously disposed of as a matter of legal interpretation, e.g., where 18 U.S.C. 1905 
applies, Chrysler Corp. v. Brown, 441 U.S. 281, 318 (1979), or where the matter is 
susceptible of disposition with ordinary review procedures, Camp v. Pitts, 41 1 U.S. 138 
( 1 973), citing Citizens to Preserve Overton Park v. Volpe, 40 1 U.S. 402 ( 1 97 1 ), but it had 
been intended for a wider usage. Nathanson, Probing the Mind of the Administrator, lb 
CoLUM. L. Rev. 721, 755 (1975). 

■''S. Rep. No. 813, 89th Cong. 1st Sess. 8 (1965). 
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This is Still a sound rationale for exemptions (b)(5) and (b)(7), the 
exemptions for internal memoranda and law enforcement records, for 
which agency decisionmakers have incentives to withhold and for 
which de novo review is an important counterbalancing force. '^^ 

Fifteen years of experience with agency discretion have taught the 
business submitters of information that the agencies' institutional in- 
centives in (b)(4) cases often lie with disclosure. An agency which 
decides to disclose loses nothing of its own creation, in a (b)(4) case, 
unHke the internal memoranda cases. Penalties, attorneys' fee 
awards,'" and the like encourage the agency to tip the balance in FOIA 
cases toward withholding of only those items which the agency itself 
needs to defend — and private documents are more likely to be given 
up by the agency to avoid prolonged litigation by requesters. Institu- 
tional incentives to affirm the working-level nondisclosure decision 
were the reason for de novo review in the original FOIA; comparable 
incentives to affirm the working-level willingness to give out the private 
documents are present in submitter suits against agencies. The sym- 
metry of incentives suggests a symmetry of remedies, where the rem- 
edy provides a corrective check upon agency actions. 

Practical Advantages to De Novo Review 

The Committee's Recommendation combined a rapid agency pro- 
cess of informal decisions upon written objections, with de novo review 
to permit assembly of a record in the impartial forum, the district 
court. This has the practical advantages of its procedural twin, the 
pro-disclosure FOIA case.'^'' First, the agency is not spending money 
for extensive adjudicative procedures. Second, time is cut short so that 
the process does not detract from the FOIA's intent to expeditiously 
process disclosure decisions. Third, the court can ask questions about 
motive and background which an agency should not or simply does not 
care to ask.'^^ Fourth, most administrative steps in both requester and 
submitter situations are done without benefit of private counsel. In a 



^''^De novo review in these cases disciplines the agency not to cover up records about its 
own operations, where such internal matters can be disclosed without egregious harm to 
the agency's public tasks of internal deliberation on policies or law enforcement. The 
disciplinary effect in these instances is very differentiable from the (b)(4) context in 
which the document was not generated internally by the agencv. 

'^•'5 U.S.C. § 552(a)(4)(E-F). 

'^"•The Committee's recommended expedited submitter procedures, discussed herein, 
are quite comparable to the expedited requester processes provided for in 5 U.S.C. 
§ 552(a)(6). The full text of the Committee recommendation and preamble are available 
from the Administrative Conference. 

"^An agency cannot now ask about the reason for the request or the intended disposi- 
tion of the information if it is released. 
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typical submitter case, a working group of the firm submits the record 
to the working group of the agency. If the agency chooses to give notice 
it comes to this working group, which states its objections. The total of 
the "record" can be created within a week or two without private or 
agency lawyers becoming aware of the dispute until decision, in many 
cases, has already been reached by the administrative decisionmaker. 

The normal advantages of deference to an expert administrative 
agency do not apply in submitter cases. The agency's expertise in 
grading peaches, regulating nuclear waste, determining tire defects, 
etc., builds no deference in marketplace consequences of competitive 
intelligence-gathering. The economists who made a presentation to 
the Administrative Conference explained that circumstantially rel- 
evant information may not be apparent to an outsider unfamiliar with 
daily trade conditions. '^^ One could speculate that federal district 
judges gain more expertise in commercial sensitivities from large liti- 
gated cases of antitrust, contract, and commercial tort disputes than 
the average agency Secretary or field compliance official making a 
variety of decisions, few of them having to do with (b)(4) exemption 
issues. In FOIA cases generally, agencies properly have been refused 
deference for expertise.''^ 

Adjudicating an abstract potential harm issue is difficult for an 
adjudicator, whether agency head or district judge. The presentation 
of the facts in the court setting is far better than it could be in the haste 
of an agency informal, written-objections situation. The court has the 
relative luxury of a statutory directive to give prompt attention to the 
decision rather than the harsh mandate to get the decision out within 
ten, or at most twenty, working days.''** So the perception that factual 
matters will be better explored in the course of responsive pleadings 
than in agency decisional processes appears to be well founded. 

De novo review is no panacea, of course. It does not assure an oral 
hearing to the witnesses presented, for like the great majority of FOIA 
cases it can be decided on summary judgment motions.''^ It does not 



"^"Circumstantially relevant business information" normally would include pieces of a 
subtle competitive-intelligence picture which those outside of the competitive situation 
would not appreciate. See comments of Profs. Casey, Marthinsen and Moss, Babson 
College, in ACUS file and in Hearings, note 25 supra at 639. 

'"Consumers Union v. Veterans Administration, 301 F. Supp. 796, 801 (S.D. N.Y. 
1969), appeal dismissed as moot, 436 F.2d 1363 (2d Cir. 1971). 

'^^5 U.S.C. § 552(a)(6). In court, the submitter gets "the first complete presentation of 
all of the issues because the district court is not operating under the same time con- 
straints" as the agency. Koch & Rubin, A Proposal for a Comprehensive Restructuring of the 
Public Information System, 1979 Duke L.J. 1,51 (1979). 

''^No statistics are available, but the great majority of FOI cases are disposed of without 
a live trial. 1 Federal Information Disclosure, note 2 supra, ch. 8. 
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assure the submitter's victory over the agency; in one of the few cases to 
have oral witness testimony, the submitter's witness on cross-exami- 
nation admitted exchange of the purportedly secret information with 
its competition, and lost the case.^®^ 

Roles and Perceptions 

The earlier study for the Committee on Regulation of Business, by 
Professor Russell Stevenson, found a strong perception that those who 
are asked to submit private data believe government cannot or will not 
protect that data. '**' Of the thirty to fifty reverse-disclosure cases filed to 
date, perhaps as many as two-thirds have been brought hastily to 
restrain a suddenly announced disclosure intention, ^^^ The submitter 
sued rather than negotiated because of the perception that the agency 
would too readily disclose, and the perception that a court would give a 
more reasonable hearing on the merits. 

In a disclosure controversy, the regulated person sees the agency in a 
new role, an agency role which is uncomfortable for the submitter. 
That person had never seen the agency acting as adjudicator, perhaps, 
and even the administrator whose normal fare is statistical analysis or 
rulemaking may feel uncomfortable making close calls about unfamil- 
iar legal status questions. The role taken on in court is different; an 
agency would feel more comfortable in court as stakeholder between 
requester and submitter. If the plaintiff is one of the great majority of 
requesters, a commercial firm, it is familiar with litigation; if the plain- 
tiff is a noncommercial advocacy group based in Washington — the 
second category of frequent FOI litigants, albeit a distant minority in 
numbers of total requests — then the advocacy group's litigation is a 
normal part of its operations. '^^ 



'""Hughes Aircraft Co. v. Schlesinger, 384 F. Supp. 292 (CD Ca. 1974). 

'^"Stevenson Report, note 24 supra, at 1: "the perception ... is so strong that some 
action is necessary to rationahze present procedures and to provide more complete 
assurance to submitters that their confidential business secrets will not be released under 
the FOIA. " 

'**^Only Planning Research, St. Paul's, and Northern Television, notes 14&-48 supra, 
were reverse-disclosure cases brought after agency hearings. As with most reverse- 
disclosure suits, the first case ever filed against an agency was brought quickly under an 
imminent threat of immediate disclosure of the company's financial data by the agency. 
Charles River Park A Inc. v. Dept. of HUD, 360 F. Supp. 212 (D.C. 1973), remanded 5\9 
F.2d 935 (D.C. Cir. 1 975), and see discussion of the case in O'Reilly, Government Disclosure 
of Private Secrets Under the Freedom of Information Act, 30 Bus.. Law. 1125 (1975). 

'^^The largest number of (b)(4) cases have been cases seeking disclosure for some 
private purpose. However, the Washington district court has seen virtually all of the 
public advocacy group of the FOIA, so it is not surprising that a majority of Washington 
D.C. exemption (b)(4) cases have involved advocacy groups. For the agency, the best 
situation would be that of an impartial stakeholder awaiting guidance from the courts on 
whether the requesting party should have access. 
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The role of adjudicating case-by-case in detail is an expensive addi- 
tional chore for the agencies. An OMB Office of Management and 
Budget official estimated the cost of the FOIA at about $250 million, 
and warned that additional costs of administration would threaten 
more of the program budgets of the agencies.'*"' It is an unfortunate 
reality of the FOIA that Congress spoke from the heart, not from the 
wallet, about openness. Funding for FOIA has been badly neglected, 
and submitters would suffer from perfunctory consideration by over- 
worked officials if the determinations had to be made in great detail by 
the agency. Putting the proof process in court shifts the substantiation 
and rebuttal costs to active litigating parties and to the Department of 
Justice, and off of the agency. 

What role does the FOI decisionmaker now play? Most often, the 
role is that of adversary against the submitter. Though some agencies 
use an access professional, more have a program person making FOI 
decisions. That person's success and rewards depend on program 
success. '^^ An adversary relationship may already exist against the 
submitter. Or the requesting firm may be favorable to the agency view 
while the submitting firm is not; incentives there favor the requester, if 
the agency makes factual decisions internally which can only be re- 
viewed with great difficulty for ''arbitrariness". 

Given the relative roles of submitter and agency decisionmaker, de 
novo review by an impartial judge is essential. The initial decision is 
made by an operating staff person in the agency. He or she has no 
institutional incentive to aid the submitter, in most cases. Then the 
submitter's objections against disclosure will be heard by a person who 
deals every day with the operating staff. There is a mutual trust of sorts 
between agency operating staff and management; reversal of the oper- 
ating staff has repercussions for productivity and the agency's overall 
performance. By contrast, the decisionmaker may never have heard of 
this submitter, its product or even its city. The submitter has no claim to 



'^"•Michael Horowitz, Counsel to the Director of OMB, remarks to the Administrative 
Conference, Dec. 10, 1981. 

'^^Execuiive compensation systems under the Civil Service Reform Act reward a 
program official for the completion of tasks, some of which would be frustrated by 
disclosure and some of which would be enhanced if the individual could selectively 
disclose private documents. Because private documents can be a toot of more easily 
accomplishing an individual program bureaucrat's goals, the private submitter should be 
aware that the agency decision-making person may have financial as well as personal 
reasons for a particular disclosure decision. A relevant interrogatory for reverse- 
disclosure plaintiffs would be the executive bonus system ramifications of disclosure in a 
particular program context to which the document relates. Submitters should ask for 
SES goals and expectations documents for the decisional officials, to establish a possible 
basis for impeachment of the impartiality of a disclosure decision made by a program 
official rather than an agency FOI officer. 
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the deference or respect of the decisionmaker. If the operating staff is 
good, it has persuaded the same decisionmaker on many past occasions 
to agree with the FOIA decision of the staff. Perhaps the requesting 
party is an organization with some affiliation, past or present, with the 
decisionmaker and/or the operating staff. 

So many institutional incentives favor the agency view, that the 
submitter can realistically expect to have less than a fifty-fifty chance of 
success. Indeed, the higher the percentage of submitters who win, the 
more likely it is that the agency will change personnel at the operating 
staff level to correct the pattern of "losses." 

De novo review asserts the independence of the judiciary even though 
in practice many of the judiciary's de novo decisions are reached after 
summary judgment motions without an actual trial. '^^ The trial court 
could hear the witnesses and decide on the merits of the "confidential" 
status or on some other aspect of the case. By doing so the submitter 
would perceive that an independent judiciary stood between the sub- 
mitter and the agency. The agency decisionmaker would perceive that 
his or her choice will be reexamined closely by the court. This will 
discipline the decision process against institutional pressures to uphold 
every disclosure decision reached by lower levels of the agency. If there 
were a "meaningless sanctioning" of the lower staff's discretion by the 
agency decisionmaker, and then the same sanctioning by a court under 
an "abuse of discretion" standard, there would be the same situation 
which led the 1966 Congress to adopt de novo review procedures. '^^ 

Finally, de novo review is a superior way of evolving case law in the 
FOIA area, and will continue to be so when it is legislatively extended 
to submitter cases also. The FOIA case law is better documented and 
better articulated as precedent than is the average case law of another 
subset of administrative law.'^^ Agency withholding is reexamined and 
the facts are measured against the law's exemptions. In a case challeng- 
ing disclosure, with an "abuse of discretion" standard the agency 
decision is very likely to be upheld with little or no articulation needed. 
Findings of fact are not made and findings of law can be perfunctory if 
the agency was careful to say the "right" things in its written decision 
letter. 



'**''The court reaches an independent judgment on the motion papers, without defer- 
ence, in most cases. Trials in {b){4) disclosure suits have been relatively rare, though 
statistics are very difficult to find. 

'""'See, S. Rep. No. 813, 89th Cong. 1st Sess. 8 (1965). 

'**'*A great many administrative matters appear to be disposed of without written 
opinions, see 1981 Annual Report of the Director, Ad Office of U.S. Courts (1981). 
But very few FOIA cases are disposed of without a memorandum opinion and findings, 
and it may be error for a trial court to do so. Schwartz v. IRS, 51 1 F.2d 1303 (D.C. Cir. 
1975). 
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Advantages of Abuse of Discretion Review 

Review on an "abuse of discretion" test is faster than de novo review in 
disposing of the submitter's argument, and thus it speeds disclosure of 
the documents.'®^ It is more sparing of the time of the courts, which 
need hear much less. It saves expense for the requester, who usually 
will not need to participate in this action though the requester may 
choose to be active in a de novo proceeding to assure that its needs are 
protected. 

The abuse of discretion test serves the 1946 APA's direction which 
heavily favors the expertise of the agency on questions as to which 
judicial deference can be given. The agency acts on the case with a 
presumption of validity for its actions. The challenger has a heavy 
burden, in light of this deference and presumption. Under the Overton 
Park criteria, the submitter will rarely be able to get more than this 
abuse of discretion test, for it is the agency articulation that may be 
weak but the "factfinding procedures" themselves are not defective, so 
Overton Park tests for the use of de novo review are not met.'^^ 

As a commentator from a public interest background has written, 
this abuse of discretion test is "clearly less vigorous than de novo" 
review and it therefore is relatively "lenient" on the agencies.'^' 

Commentators from an academic perspective offer the concept that 
abuses of discretion may be found more readily in FOIA cases than the 
requesters expect. If a factor in the confidentiality test is summarily 
dismissed by the agency, with the conclusion that the submitter did not 
meet that part of the test, the agency may be reversed for failing to 
consider a relevant factor where such failure rose to the status of an 
abuse of discretion. '^^ It is established by the Chrysler decision that 
violation of a law or regulation would be an abuse of discretion, '^^ and 
arguably an abuse of discretion would occur if an agency departed 
from past precedents without explanation or made a promise of con- 



'**^Since review of the letters or other submissions is summarily done, the agency wins 
the great majority of these review cases. 

'^^Citizens to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971). 

'^'Mr. Clement's views are controversial, but on the weight of the abuse of discretion 
test, he is correct. He was counsel for the intervening side which unsuccessfully sought 
disclosure in Westinghouse Electric Corp. v. Schlesinger, 542 F.2d 1 190 (4th Cir. 1976), 
cert, denied sub nom., Brown v. Westinghouse, 43 1 U.S. 924 (1977), and later he unsuccess- 
fully tried to tax submitter for costs after the submitter lost a reverse-disclosure case, 
Union Oil Co. v. Andrus, Civ. 77-2077-LTL (CD Ca. 1978). See, Clement, The Rights of 
Submitters to Prevent Agency Disclosure of Confidential Business Information, 55 Tex. L. Rev. 
587,629-630(1977). 

'^^General Motors Co. v. Marshall, 654 F.2d 294, 300 (4th Cir. 1981). See also, Note, 
Administrative Disclosure of Private Business Records, 28 Syr. L. Rev. 923, 961 (1977). 

■^^Chrysler Corp. v. Brown, 441 U.S. 281, 317-18 (1979). 
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fidential treatment and then dishonored its commitments at a later 
time.'^'' 

The Case Law 

The case law is split, with some courts giving de novo review and 
others not giving it but instead holding to an abuse of discretion 
standard. The Chrysler decision addressed the mandatory withholding 
segment of the criminal Trade Secrets Act, and held that de novo review 
"is ordinarily not necessary to decide whether a contemplated disclo- 
sure runs afoul of section 1905."'^^ The Supreme Court refused to 
explicitly decide the de novo review question. 

Had the Supreme Court stopped at the words "ordinarily not neces- 
sary" one would have a directive against de novo review. But section 
1905 lists a set of classes of prohibited disclosures and the type of 
document will be shown in the pleadings as well as in the agency 
record, whatever its length. A contemplated disclosure would "run 
afoul" of section 1905 (whether or not it would be barred by that 
section) if the face of the document indicated that it was a formula, or a 
report of income, or some other item listed in section 1905. So the 
"ordinarily" clause could be intended to attach to the section 1905 
situations only. Or did the court signal that the administrative record 
was so often clear that ordinarily the record could be reviewed without 
additional data (which apparently could not have been the case with 
the Chrysler litigation's file)?'^^ 

?osi-Chrysler cases have more often than not chosen to look at the 
strength of the administrative decision record and then have applied 
an abuse of discretion test.'^' The Fourth Circuit, which favored de novo 
review before Chrysler has given the best post-Chrysler articulation of the 
de novo matter. In its view the Supreme Court recognized that in the 
circumstance of commercial harm: 



'^''General Motors, note 192 supra ai 300; Note, Syr. L. Rev., note 1925Mpraat978. This 
would be a fairness grounds for equitable relief in the TRO action, as well, when the 
submitter first seeks to halt the release of its property. 

'^^Chrysler Corp. v. Brown, 441 U.S. 281, 318 (1979). 

'^^The record was so sparse on the agency's side in Chrysler that the agency record of 
explanation could not have been reviewed deferentially since so little was included in the 
explanation for the agency action. The Labor Department still has not issued its final 
decision in the case, after the 1979 remand by the courts, as this article goes to press. 

'^'This may be explained by the fact that most have involved pure questions of law, 
including the Medicare payments issue in a multitude of district courts, which can be 
based on stipulated facts and involve pure interpretations of the adequacy of a disclo- 
sure-authorizing agency rule, see, e.g., St. Mary's Hospital v. Harris, 604 F.2d 407 (5th 
Cir. 1979). 
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. . . there could be circumstances such as suggested in (5 U.S.C. section 552) 
(2)(F) in which the district court might decide that "trial de novo by the 
reviewing court" was necessary and the Court did not wish to preclude the 
district court from exercising this right. '^^ 

That view of the Supreme Court's "ordinarily" leaves the door open 
for agency decisions to be reviewed de novo but the Fourth Circiiit 
cautioned that a decision to do a de novo review '^should await the 
issuance of the agency's decision and should only be made by the 
district court after a careful review of the administrative decision and 
record."'^ 

The whole sentence from the Supreme Cotirt opinion was read 
together by the Fourth Circuit's panel, so that section 1905 may be 
violated in a case; if so the matter is one of law rather than of much fact; 
if so the review standard is one of ^'accordance with law" and factual de 
novo review would not be necessary. In reaching this decision in its 
General Motors case the appellate panel remanded to the agency for "a 
reasoned analysis of the record justifying its conclusion" that there 
should be disclosure. ^''^ 

District courts in other settings have not given de novo review because 
of the quality of the record generated by the agency. In one case the 
court noted that the Department of HHS sent a hearing officer from 
another agency in a distant city, who heard witnesses and rendered an 
independent, extensive written report. That official's findings were 
adopted totally by the reviewing court.^^" And the FCC's thoughtful 
consideration of all aspects of the Northern Television decision left de 
novo review quite unnecessary, for only policy discretion issues re- 
mained in that case.^^^ But if the pending legislation, other proposed 
bills, the draft recommendations of the American Bar Association, and 
the Committee recommendations of ACUS are a barometer, these 
extensive agency proceedings are likely to be replaced by rapid disposi- 
tion and de novo review. 



'^^General Motors Corp. v. Marshall, 654 F.2d 294, 298 (4th Cir. 1981). And this view 
of the Supreme Court statement is in accord with Braverman, Chrysler Corp. v. Brown: 
Protecting Business Secrets in the '80s, 4 Corp. L. Rev. 23 (1981) and Note, Protecting 
Confidential Business Information, 80 Colum. L. Rev. 109 (1980). 

'^^General Motors, id. The identical approach was later taken by a second appellate 
court, which also rejected the government's view. It now appears to be accepted law that a 
trial court may in its discretion use de novo review of an agency's disclosure decision, 
Worthington Compressors Inc. v. Gorsuch, No. 80-1010 (Nov. 20, 198 J). Legislative 
action on S. 1730 will most effectively preclude another split among the Circuits, and 
these appellate decisions do not obviate the need for legislative change. It is possible also 
that the Justice Department may drop its earlier abhorrence for de novo review in light of 
its support for such review in S. 1751, note 99 supra. 

^^•^General Motors, id. 

2«'St. Paul's Benevolent, etc. Instit. v. U.S., 506 F. Supp. 822 (N.D. Ga. 1980). 

2«^Northern Television Inc. v. F.C.C., Civ. No. 79-3468 (D.C. 1980). 



CONFIDENTIAL DATA FOIA REFORM 77 



The Legal Literature 

The 1979 C/iry^/^r decision swept away much of the academic debate 
over de novo review and the Overton Park APA criteria. ^^^ After Chryslery 
two commentaries seek reconstruction of the system;^*^ two assume that 
abuse of discretion is the sole remaining review option ;^''^ one favors 
abuse of discretion review but confesses that it will probably be circum- 
vented until some legislative action on the de novo standard is taken ;^**^ 
one supports de novo review expressly ;^^' and one equates the abuse of 
discretion test with "the standard for appellate review of jury 
findings". ^^^ If a rapid and routine disclosure decision by a mid-level 
agency manager is as worthy of deference as the considered opinion of 
twelve impartial peers, then thejury system suffers by association. Very 
few challenges by submitters against agency decisions would be won 
under that latter view of the abuse of discretion test. And in an amicus 
brief in the Francis Ford case,^^ ten independent agencies argued that 
abuse of discretion meant severe hardship or oppression. Though that 
case presented a different issue, there are few submitter cases which 
could ever prevail if "abuse of discretion" carries such a difficult gloss 
for the challenging party. 

The Recommendation 

Agency decisions to disclose private information which the private 
person asserts to be exempt from disclosure should be expedited 
informal decisions. They will produce virtually none of the reasoned 
"record" which district courts see in rulemaking or adjudicative deci- 
sions. Congress should endorse the better view of the appellate and 
district courts, and should provide uniformly for de novo review of both 
requester-initiated and submitter-initiated FOIA cases. 

The court should have before it three issues, if the Congress adopts 
the "interests" standard which is now pending in the Senate Judiciary 
Committee. The existence of a commercial, financial, research or busi- 



203Chrysler Corp. v. Brown, 441 U.S. 281(1979). 

^*^'*Note, A Procedural Framework for the Disclosure of Business Records Under the Freedom of 
Information Act, 90 Yale L.J. 400 (1980); Note, The Freedom of Non-Free Information, 32 
Stan. L. Rev. 339 (1980). 

205 Riley Sc Simchak, The Lingering Issues of Reverse-FOIA Litigation, 11 Pub. Cont. L.J. 
426 (1980); Note, Reverse FOIA Suits After Chrysler, 48 Ford. L. Rev. 185 (1979). 

2«^Note, The Reverse-FOIA Lawsuit, 46 Brooklyn L. Rev. 269, 293 (1980). 

^^' Braver man, Chrysler Corp. v. Brown: Protecting Business Secrets in the '80s, 4 Corp. L. 
Rev. 23 (1981). 

^^^Note, Protecting Confidential Business Information from Agency Disclosure, 80 Colum. L. 
Rev. 109, 122 n.82 (1980). 

^"^Brief of federal independent agency general counsels as amicus curiae on petition 
for rehearing en banc, in Ford Motor Co. v. FTC, 654 F.2d 599, 50 U.S.L.W. 2155 (9th 
Cir. 1981). 
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ness interest should be examined de novo}^^ Many of the courts review- 
ing a denial of ^^confidential commercial information" status under 
current law have used that de novo process.^" Next, the court should 
review de novo the existence of a public interest in the particular 
disclosure, which the requester and agency will assert to exist. ^'^ 

Once there is both exempt status and some public interest, the 
judicial review becomes more complex if the Act permits an agency to 
disclose upon a written finding of an "overriding" public interest. 
Whether two competing interests are equal or whether one overrides 
the other may be such a value judgment that courts will look only at the 
arbitrariness, or only at the substantial evidence supporting the agen- 
cy's choice between the two options. 

Congress has known of a comparable problem with the (b)(6) per- 
sonal privacy exemption; an agency may determine that disclosure 
would be a "clearly" unwarranted invasion of privacy. ^'^ Review has 
been de novo and courts have been able to substitute judgment on what 
invasions are "clearly" unwarranted and which are not.^'^ The Senate 
Constitution Subcommittee bill adopted December 14, 1981 defined 
clearly unwarranted in exemption (b)(6) to be satisfied "if the detriments 
of the disclosure are not outweighed by its benefits to the public 
interest". ^'^ Courts will continue to do de novo reviews, but with a little 
more precision, perhaps. 

Should corrective legislation make an exception for exemption 
(b)(4)'s de novo review for that part of the agency decision which is 
judgmental about the "override"? Such an exception was not made for 



^'"The evidence before the reviewing court can include the same assertions by the 
agency as were used in the denial letter. But more likely the agency will leave the 
submitter with the burden of proof of its status and remain passive, unless the agency has 
some tangible evidence contrary to the submitter's assertions. 

'^^^See, e.g., Worthington Compressors Inc. v. Gorsuch, directions to trial court on remand. 
No. 80-1010 (B.C. Cir. Nov. 20, 1981). This has been the case since the very first reverse 
disclosure cases, see note 182 supra, but the trend has slackened as a result of the 
confusing outcome of Chrysler Corp. v. Brown, 441 U.S. 281 (1979). Personal observa- 
tion over a variety of agencies in the years since Chrysler does not suggest to this author 
that agencies have improved their review processes by very much, if at all. For example, 
FDA rules were last changed in 1 974 and 1 977, and EPA's rules have been procedurally 
the same since September 1976. Thus, the relative merits of judicial as opposed to 
administrative fact finding remain heavily favorable to judicial de novo review; 

'■^'^Assume that the agency believes that it can get by without asserting a public benefit, 
relying instead on the requester's assertions. The court will look to the requester's 
pleadings for an identification of this public rights position, and for endorsement of this 
position by the "surrogate" of the public, the agency. 

'"^S U.S.C. § 552(b)(6), and see cases reviewed in 2 Federal Information Disclosure, 
note 2 supra at 16,06. 

^^'See, e.g., Carson v. Dep't of Justice, 631 F.2d 1008 (D.C. Cir. 1980); and Harbolt v. 
Dep't of State, 16 F.2d 772 (5th Cir. 1980). 

'^^^S. 1730, note 4 supra at § 10. 
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(b)(6) issues, and substitution of the court's judgment has not been 
oppressive there. The (b)(6) cases show that de novo review can include 
judgment calls by the courts, notwithstanding the customary assump- 
tion that agencies can best decide the "public interest" considerations. 

The question is a close one. On balance, the better view is that de 
novo review should include the matter of "overriding" because the 
agency will be able to fully articulate its view of the public interest when 
it presents its position to the court. In specific laws regulating public 
health and safety issues, Congress has either made judgments about 
public disclosure or expressly delegated the decision to the agencies. ^^*^ 
Having de novo review (in the absence of such an explicit expression of 
congressional intent), the court should be able to hear both the agency 
and the submitter and make its independent determination of the 
public interest. Courts already make such determinations in the APA- 
related submitter litigation seeking injunctive relief against an agency's 
disclosure. One of the criteria for those injunctions is the presence of a 
public interest overriding private desires.^" Deference to the agency's 
decision, for example, that the car purchaser's interest in economically 
buying American cars justifies disclosure of Ford's discounting strategy 
for 1983, would be an abandonment by the courts of the protective role 
which the submitter seeks, on a matter which is as well within the 
purview of a car-owning judge as it is of a car-owning bureaucrat. 

One of the determining factors is that agencies' expertise in the 
protection of the public interest often falls short of the disclosure 
consequences for particular documents, which consequences are the 
real issue in a submitter's lawsuit. The agency should be required to 
articulate its theory against that of the submitter on an equal footing. 
Whether or not Congress proceeds with the judicial review reforms 
which are under consideration in the Regulatory Reform Act,^'^ the 
clear trend in legislation and the courts is to lessen the deference 
accorded agencies on their selection of competing interests. In the very 
small category of reverse-disclosure cases, that erosion of deference is 
well deserved. The courts, therefore, should have complete de novo 
authority. 



''^'*^For example, questions of disclosure of testing data and health and safety studies 
disclosure have been answered expressly by Congress. 7 U.S.C. § 136h; 15 U.S.C. 
§ 2613(b). These balancing decisions have already been made, and are little or not 
affected by this change in the residual, general statute. 

'^'^See the leading case on such relief, Virginia Petroleum Jobbers Ass'n v. F.P.C., 259 
F.2d 921, 925 (D.C. Cir. 1958). 

'-^"^S. 1080, 97th Cong. 1st Sess. (1981). 
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PROTECTING BUSINESS SECRETS 

UNDER THE FREEDOM OF 

INFORMATION ACT: 

MANAGING EXEMPTION 4 

Russell B. Stevenson, Jr.* 



I. INTRODUCTION 

Since the 1974 amendments to the Freedom of Information Act 
(FOIA)' the use of the statute by private individuals and organiza- 
tions to obtain information in the hands of federal agencies has grown 
rapidly.^ One of the components of the increase in the number of 
FOIA requests has been a dramatic rise in the use of the Act by business 
to obtain information from the government submitted to it by other 
businesses. Indeed, the Act has spawned a mini-industry of firms 
whose business is the acquisition of information from the government, 
often information furnished to the government by business.^ As one 
commentator put it, "It is widely admitted that the statute has become a 
lawful tool of industrial espionage/'^ Although the pejorative implica- 



*Professor of Law, National Law Center, George Washington University. This article 
is based on a study for the Administrative Conference of the United States. 

'Pub. L. No. 93-502, 88 Stat. 1561 (1974) (codified at 5 U.S.C. § 552 (1976)). 

''It is difficult to determine from the readily available statistics how great this growth is. 
The agency reports to Congress that are required by the Act, 5 U.S.C. § 552(d) (1976), 
often do not include the total number of requests received by an agency. The experience 
of the FDA, however, might be taken as representative. It received 13,000 FOIA requests 
in 1975 and 32,000 in 1979. FDA Ann. Rep. Freedom of Information Act (1976); FDA 
Ann. Rep. Freedom of 1 nformation Act ( 1 980). The G AO estimated in 1 979 that there 
were about 154,000 FOIA requests filed in 1975, 156,000 in 1976, and 177,000 in 1977. 
Report by the Comptroller General of the United States, An Informed Public 
Assures That Federal Agencies Will Better Comply with Freedom of 
Information/Privacy Laws 22 (1979). 

^See Dun's Rev., Oct. 1976, at 70. 

'Note, Protecting Confidential Business Information from Federal Agency Disclosure After 
Chrysler Corp. v. Brown, 80 Colum. L. Rev. 109, 1 13 (1980). 
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tions of this statement are unwarranted — "industrial intelligence" 
would be a better term — it is certainly clear that business has made 
growing use of the Act. 

As the use of the FOI A by business to obtain information submitted 
to government agencies by other businesses has grown, there has been, 
not surprisingly, a parallel increase in the concern of businesses that 
information that they furnish to the government will ultimately find its 
way into the hands of competitors. One manifestation of this concern is 
the growing number of so-called reverse-FOI A suits, actions brought 
against a government agency (in which an FOI A requester is often 
joined) to enjoin the release pursuant to an FOIA request of the 
submitter's information.^ Of course the FOIA does not require that 
government agencies disclose business secrets that come into their 
possession. Among the exceptions to the general disclosure mandate of 
the Act is exemption 4,*^ which exempts most competitively sensitive 
business records from the Act's requirements. But there has been a 
great deal of criticism of the performance of federal agencies in pro- 
tecting confidential business information, in particular of the manner 
in which they apply exemption 4. One of the major concerns of the 
critics seems to be that information submitted to the government in 
confidence is too often released pursuant to an FOIA request through 
inadvertence, because of a misapplication of the relevant legal stan- 
dards, or because of a failure of the agency to provide the submitter an 
adequate opportunity to make its views on disclosure known or to 
protect its interest in some other way. 

The purpose of this article is to explore possible changes in the 
practices and procedures used by federal agencies to resolve issues 
arising under exemption 4 of the FOIA that may facilitate the protec- 
tion of private interests while maintaining the public purposes that Act 
seeks to implement.' It should be emphasized that the article is directed 
only at procedural questions and does not purport to examine in any 
detail the substance of exemption 4. 



'"See generally House Comm. on Government Operations, Freedom of Information 
Act Requests for Business Data and Reverse-FOIA Lawsuits, H.R. Rep. No. 95- 
1382, 95th Cong., 2d Sess. (J978) [hereinafter cited as House Report]; Campbell, 
Reverse Freedom of Information Act Litigation: The Need for Congressional Action, 67 Geo. L J. 
103 (1978); Clement, The Rights of Submitters to Prevent Agency Disclosure of Confidential 
Business Information: The Reverse Freedom of information Act Lawsuit, 55 Tex. L. Rev. 587 
(1977); Note, supra note 4. 

^See5 U.S.C. § 552(b) (1976). 

'This was essentially the charge of the contract under v/hich this study was per- 
formed. 
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Government agencies come into possession of private business in- 
formation in a variety of ways. The governmental functions that seem 
to bring the largest amount of business information into the hands of 
federal agencies can be divided roughly into three catego- 
ries: investigation and law enforcement, licensing, and procurement. 
As it would have been impossible in an article of the scope of this one to 
consider every agency that receives a substantial number of private 
business records, it was decided to select two or three agencies from 
each of these three areas and to focus on their practices and proce- 
dures. The agencies on which the study has principally focussed are, in 
the area of investigation and law enforcement, the Federal Trade 
Commission (FTC) and the Securities and Exchange Commission 
(SEC); in the area of licensing, the Environmental Protection Agency 
(EPA) and the Food and Drug Administration (FDA); in the area of 
procurement, the Department of Defense (which has been broken 
down into the Departments of the Army, Navy, and Air Force) and the 
General Services Administration (GSA). The Consumer Product 
Safety Commission (CPSC) and the U.S. Department of Energy (DOE), 
neither of which falls neatly into the three categories described, have 
also been studied. 

For each of these agencies, the author conducted interviews with 
several persons who have responsibilities under the FOIA. To the 
extent possible these persons included individuals at all of the relevant 
levels of the process. In many of the agencies studied, initial deter- 
minations under the Act, and sometimes even final determinations, are 
made in a large number of field or regional offices as well as in the 
central office of the agency. In such cases, the author attempted to 
interview one or two individuals in regional offices as well as talking to 
the relevant personnel in the central office of the agency. In addition to 
conducting interviews, the author studied internal instructions or 
directives relevant to exemption 4. Finally, in an effort to gather 
additional information about the manner in which exemption 4 pres- 
ently functions in practice, the author caused a notice to be published 
in the Federal Register seeking information about instances in which it 
appeared that a business had suffered competitive harm as a result of 
the release of information under the Act.^ In conjunction with that 
effort, the author also published a short article in the Legal Times of 
Washington in which the invitation in the Federal Register wsls repeated.^ 



M5 Fed. Reg. 700S3 (Oct. 22, 1980). 

^Stevenson, FOIA Trade Secret Exemption: Are Problems Real?, Legal Times of 
Washington, Nov. 10, 1980, at 16. 
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The report that resulted from this study is divided into four parts. 
The first consists of a brief summary of the substantive law that has 
developed by way of interpretation of the standards of exemption 4. 
The second part is an effort, based on limited empirical evidence, to 
evaluate the extent to which the FOIA has resulted in competitive 
injury to business. The third part of the report is devoted to a critical 
discussion of the practices and procedures used by agencies to deal 
with requests that might implicate exemption 4, Finally, the last part 
considers the problems of administrative law raised by reverse-FOIA 
litigation. 

II. AN OVERVIEW OF THE LAW GOVERNING THE 
RELEASE OF BUSINESS INFORMATION 

A. The Fourth Exemption of the FOIA 

The FOIA'^ was enacted in 1966 to increase public access to govern- 
ment documents, so as to promote a more informed electorate. It 
amended the public information section of the Administrative Proce- 
dure Act (APA), which, rather than being treated by federal agencies 
as a mandate to disclose information to the public, had often been 
relied upon as authorizing the withholding of records." The rule of the 
FOIA is disclosure; nondisclosure is the exception, codified in the nine 
exemptions to the basic disclosure requirement.'^ These exemptions 
reflect Congress's concern for the need to balance the public's right to 
be informed of the workings of government with the need of govern- 
ment to maintain certain records in confidence.'^ 

The fourth exemption excludes from disclosure *'trade secrets and 
commercial or financial information obtained from a person and pri- 
vileged or confidential."''' In an analysis of the FOIA written shortly 
after its passage,'^ Professor Davis suggested that '*[t]he fourth exemp- 
tion is probably the most troublesome provision in the Act."'^ It is 



'"5 U.S.C. § 552 (1976). 

"S. Rep. No. 813, 89th Cong., Isi Sess. 4-6 (1965); H.R. Rep. No. 1497, 89th Cong., 2d 
Sess. 3-5 (1966). 

'''5 U.S.C. § 552(b) (1976). 

'^S. Rep. No. 813, supra note 1 1, at 5-6. 

'^5 U.S.C. § 552(b)(4) (1976). 

^'^See Westchester Gen. Hosp., Inc. v. Department of Health, Educ. &: Welfare, 464 F. 
Supp. 236, 245 (M.D. Fla. 1979), and cases cited therein. 

'*^Davis, The Information Act: A Preliminaiy Analysis, 34 U. Chi. L. Rev. 761, 787 (1967), 
reprinted in Subcomm. on Admin. Practice and Proc. of the Senate Comm. on the 
Judiciary, Freedom of Information Act Sourcebook, at 240, 266 (1974) [hereinafter 
cited as 1974 Sourcebook]. 
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ambiguous in both its wording and its grammar. As the Attorney 
General's Memorandum of 1967 said, the section is "susceptible of 
several readings, none of which is entirely satisfactory."'^ The courts 
have, nevertheless, managed over the course of fourteen years of 
wrestling with the interpretation of the exemption to evolve a more or 
less manageable means of dealing with it. 

The exemption from disclosure of "trade secrets" has, notwithstand- 
ing the absence of any clear definition of what constitutes a trade 
secret/^ not posed too much difficulty. Most exemption 4 litigation has 
centered around the second half of the exemption, which pertains to 
confidential commercial or financial information. In order to fall with- 
in this category, information that is not a trade secret must be: 

1. commercial or financial; 

2. obtained from a person; and 

3. privileged or confidential. 

Any information not meeting all three criteria must be dis- 
closed. 

As the term privileged is of narrow and somewhat ambiguous scope, '^ 
the courts have relied more on the term confidential. A number of the 
early decisions that addressed the question used a subjective test to 
determine whether information was "confidential" within the meaning 
of exemption 4. They looked to the submitter^s expectations or custom- 
ary practices in dealing with the information, asking whether the 
submitter supplied the information with the expectation that it would 
not be disclosed, ^*^ or whether the submitter would ordinarily disclose 
the information to the public.^' 

Had this interpretation of the exemption prevailed, much of the 
complaints about the effects of the FOIA on business secrets might 
have been avoided. On the other hand, a subjective test has the effect of 
giving the submitter very nearly complete control over which of its 
documents are exempt from required disclosure under the FOIA; all 
it need do is assert that a document would not normally be disclosed to 
the public, and, unless it can be shown that the submitter has actually 



''U.S. Department of Justice, Attorney General's Memorandum on the Public In- 
formation Section of the Administrative Procedure Act, 32 (1967) reprinted in 1974 
Sourcebook, supra note 16, at 194, 231 [hereinafter cited as Attorney General's Mem- 
orandum]. 

^^See House Report, 5wprfl note 5, at 15-16. See also yi'arixn Marietta Corp. v. FTC, 475 
F. Supp. 338, 343 (D.D.C. 1979). 

^'^See Attorney General's Memorandum, jw/^ra note 17, at 32-33; Davis, The Information 
Act: A Preliminary Analysis, 34 U. Chi. L. Rev. 761, 792-93 (1967). 

''''See, e.g., GSA v. Benson, 415 F.2d 878, 881 (9th Cir. 1969). 

'''See, e.g.. Sterling Drug Inc. v. FTC, 450 F.2d 698, 709 (D.C. Cir. 1971). 
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released similar documents in the past, an agency or a reviewing court 
would be bound to find the exemption applicable. 

In any event, the subjective test was not to endure. In National Parks 
and Conservation Ass'n v, Morton,^'^ the District of Columbia Circuit, 
reviewing the legislative history to ascertain "the legislative purpose 
which underlies the exemption, "^^ developed a two-pronged "competi- 
tive harm" test to replace the subjective test. The Court noted that the 
exemptions to the general disclosure mandate of the FOIA serve two 
principal interests: the governmental interest in obtaining coopera- 
tion from private parties who are asked to provide information to the 
government and the interests of the submitters, themselves.^'' The 
competitive harm test was fashioned to protect those two interests. 
First, information is exempt from mandatory disclosure if its release is 
likely "to impair the government's ability to obtain necessary informa- 
tion in the future. *'^^ This branch of the test does not apply to informa- 
tion whose submission an agency has the power to compel. ^^ Second, 
commercial or financial information is considered "confidential" if its 
disclosure is likely "to cause substantial harm to the competitive posi- 
tion of the person from whom the information was obtained. "^^ The 
court noted that, while a determination that the submitter of informa- 
tion would not generally make the information available for public 
perusal might have some relevance in determining whether the in- 
formation fell within the competitive harm test, that determination in 
and of itself was not conclusive. The test set forth in National Parks has 
been almost universally adopted as the test for determining confi- 
dentiality.^^ 

B. "Reverse-FOIA" Lawsuits 

Because of the sensitive nature of a great deal of the information 
furnished by private parties to the government, the submitters of such 
information have as strong an interest in the law governing its disclo- 
sure as do those who seek access to it under the FOIA. The efforts of 
submitters to protect the secrecy of their information once it has come 
into the hands of the government has given rise to what has become 



'^^98 F.2d 765 (D.C. Cir. 1974). 

''Id. at 767. 

''Id. at 770. 

''^Id. 

'''Id. 

'''Id. 

''^See House Report, supra note 5, at 20; Florida Medical Ass'n v. Department of 
Health, Educ.& Welfare, 479 F.Supp. 1291, 1302-1303 (M.D. Fla. 1979) and cases cited 
therein. 
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known as the "reverse-FOIA" lawsuit. While the FOIA furnished re- 
questers of information an express right to de novo review in a district 
court of an agency's decision to deny their request, ^^ the Act provides 
no complementary remedy to submitters who seek to protect the 
confidentiality of their information. 

In this state of affairs, submitters, for the most part businesses, 
instituted a large number of reverse-FOIA lawsuits seeking injunctions 
against the disclosure of information they had previously submitted to 
the government.^*' The plaintiffs in these actions based their claims on a 
variety of statutes, including the FOIA itself. Under compulsion of the 
obvious equitable appeal of a request for protection against what was 
always alleged to be a threat of serious competitive injury as a result of 
the disclosure of information to the government, the courts did not 
hesitate to find some basis on which to award submitters relief in many 
of these cases. But, in the absence of an express statutory remedy, the 
law of the reverse-FOIA action grew very quickly into a state of confu- 
sion. 

The Supreme Court finally addressed the problem of the reverse- 
FOIA action and resolved at least some of the confusion in Chrysler 
Corp, V. Brown?^ Addressing the dispute about the source of the sub- 
stantive right of a submitter to obtain judicial protection against an 
unwarranted release of its information, the Court held that the FOIA 
itself does not confer such a right.''^ Reviewing the structure of the 
FOIA and its legislative history, the Court held that the FOIA is 
exclusively a disclosure statute. ^^ While recognizing that Congress was 
concerned that government agencies should, in certain circumstances, 
be able to accommodate the confidentiality concerns of submitters, the 
Court found that ". . . the congressional concern was with the agency's 
need or preference for confidentiality; the FOIA by itself protects the 
submitters' interest in confidentiality only to the extent that this in- 
terest is endorsed by the agency collecting the information."^'* The 
FOIA, therefore, does not limit an agency's discretion to disclose 
information, even if that information falls within exemption 4.^^ 

The second principal source of authority to enjoin disclosure on 
which the lower courts had relied is the Trade Secrets Act, 18 U.S.C. 



'-^^5 U.S.C. § 552(a)(6)(A)(i) (1976). 

^^See generally sources cited at note 5, supra. 

^'441 U.S. 281 (1979). 

^'Id. at 290-94. 

^"441 U.S. at 292-93. 
^H41 U.S. at 293-94. 
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section 1905,^^ which makes it a crime for a federal employee to disclose 
trade secrets or other confidential business information. Chrysler held 
that, although section 1905 does constitute a restriction on an agency*s 
discretion to release business secrets," it does not support the implica- 
tion of a private right of action. ^^ 

The submitter's cause of action in a reverse- FOI A action is, instead, 
furnished by the APA.^^ Although the FOIA does not deprive an 
agency of the discretion to disclose material that is exempt from man- 
datory disclosure, it would normally be ^'arbitrary, capricious, an abuse 
of discretion, or otherwise not in accordance with law"^^ for an agency 
to make public information whose disclosure is prohibited by section 
1905,'*' and the submitter is entitled under the APA to seek judicial 
review of the agency determination.''^ 



^^18 U.S.C. § 1905 (1976). The statute provides: 

Whoever, being an officer or employee of the United States or of any department or 
agency thereof, publishes, divulges, discloses, or makes known in any manner or to any 
extent not authorized by law any information coming to him in the course of his 
employment or official duties or by reason of any examination or investigation made 
by, or return, report or record made to or filed with, such department or agency or 
officer or employee thereof, which information concerns or relates to the trade secrets, 
processes, operations, style of work, or apparatus, or to the identity, confidential 
statistical data, amount or source of any income, profits, losses, or expenditures of any 
person, firm, partnership, corporation, or association; or permits any income return 
or copy thereof or any book containing any abstract or particulars thereof to be seen or 
examined by any person except as provided by law; shall be fined not more than 
$1,000, or imprisoned not more than one year, or both; and shall be removed from 
office or employment. 

"441 U.S. 317-18. One of the questions left unresolved by Chrysler was the precise 
scope of § 1905. It has been argued from its legislative history that, notwithstanding its 
broad language, its prohibition is narrow, applying essentially only to a very limited class 
of information. Clement, supra note 5, at 607-17. See also Noie, supra note 4, at 1 18—19. 
Although the U.S. Supreme Court discussed the legislative history of § 1905 at some 
length, 44 1 U.S. at 296-30 1 , there is no suggestion in its opinion that the section should 
be read otherwise than according to the literal import of its language. 
^«441 U.S. at 316-17. 
^^441 U.S. at 317-18. 

^'^Administrative Procedure Act § 10(e)(2)(A), 5 U.S.C. § 706(2)(A) (1976). 
""44 1 U.S. at 3 1 8. There are also a number of other statutes, usually confined to specific 
agencies, that restrict the disclosure of certain types of information. E.g., 2 U.S.C. 
§ 437g(a)(3)(B) (1976); 15 U.S.C. § 2055 (1976); 42 U.S.C. § 1306 (1976), 44 U.S.C. 
§3508(1976). 

"•^441 U.S. at 317-18. Since the prohibition of § 1905 does not extend to disclosures 
that are "authorized by law," the Court was also required to consider when an agency 
regulation permitting the release of business secrets could constitute the necessary 
authorization. The Court ruled that to be valid such a regulation must be a substantive 
rule, must have been promulgated in accordance with the procedural requirements of 
the APA, and must have a nexus with some delegation of legislative authority granted by 
Congress to the agency. 441 U.S. at 301-16. 
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Although Chrysler did resolve a number of the questions raised by 
reverse-FOIA litigation, it left others open. It did not, for example, 
pronounce definitively on the appropriate scope of review of agency 
decisions by the courts, suggesting only that ''[d]e novo review by the 
District Court is ordinarily not necessary.'"*^ The decision also left 
unresolved the scope of section 1905 and its relation to the FOIA. It is 
possible that the prohibition of section 1905 is coterminous with the 
exemption of section 552(b)(4). ^'^ In that case it is not necessary to ask 
whether the FOIA furnishes the necessary "authorization by law" to 
supersede section 1905's prohibition against the disclosure. Nor, con- 
versely, is it necessary to ask whether section 1905 is one of the statutes 
referred to in the third exemption of the FOIA — which nullifies the 
disclosure requirement for matters that are "specifically exempted 
from disclosure by statute, "^^ — and therefore supersedes the FOIA's 
mandate in favor of disclosure.''^ It is at least theoretically possible, 
however, either that section 1905 and exemption 4 overlap or that 
there is a gap between them. Chrysler leaves a decision as to their 
respective coverages for another day.'*' 



III. PROTECTING PRIVATE INFORMATION IN 

THE HANDS OF THE GOVERNMENT: 

THE NATURE OF THE PROBLEM 

A. Introduction 

Government acquires information from private parties in a variety 
of roles and by a variety of means. As a purchaser of goods and 
services, it is the recipient of technical information and cost data from 
the large number of firms with which it does business. As a regulator of 
a wide variety of commercial activity, it receives reports from regulated 
companies. Finally, as a licensor of various private activities, the gov- 
ernment is provided with commercial and financial information by 
firms wishing to engage in those activities. Much of the information 
that comes into the hands of government agencies by one or another of 



■*M41 U.S. at 318. 

""Indeed, the Court notes the "similarity of language" between the two provisions. 441 
U.S. at 319 n.49. 

^■^5 U.S.C. § 552(b) (3) (1976). 

^'^Most of the courts of appeal that have addressed this problem have held that § 1 905 is 
not an "exemption 3" statute. See Note, Reverse FOIA Suits After Chrysler.- A New Direction, 
48 FoRDHAM L. Rev. 185, 195 n.71 (1979). 

^'Some of the issues relevant to this question are discussed infra at notes 173-84 and 
accompanying text. 
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these means could arguably fall into the category of confidential busi- 
ness information, the public disclosure of which would either cause 
substantial competitive harm to the supplier of the information or 
would jeopardize the future ability of the agency concerned to obtain 
the information it needs to carry out its mission.'*^ 

Critics of the FOIA claim that agencies often disclose confidential 
business information improperly in responding to requests filed under 
the Act.*^ Complaints come from both the submitter community, which 
is principally concerned about the problem of competitive injury, and 
from government agencies, whose officials are primarily concerned 
about the impact of the FOIA on their abilities to function effectively. 

Although those who complain about the release of business secrets 
seldom articulate the distinction, there are two quite different sources 
of potential concern. First, to the extent that Chrysler left agencies with 
any discretion to release information that they have decided falls 
within the fourth exemption, some submitters seem to believe there is a 
substantial possibility that agencies will choose to exercise that discre- 
tion in more than just the rare instance in which disclosure would serve 
some major public interest of overriding importance. The findings of 
this study suggest that that fear is largely groundless. But not one of the 
agency personnel interviewed knew of a case in which an agency had 
determined that requested records were exempt but decided to release 
them anyway. Indeed the unanimous view of those interviewed was 
that, while a case might arise in which the public interest served by 
disclosure was of such enormous importance that it clearly outweighed 
the interest of the submitter, such a case would be extremely rare. Nor 
did anyone outside the government report a case in which an agency 
had exercised its discretion to release exempt information. 

The second type of problem has nothing to do with the conscious 
exercise of discretion but is the consequence instead of an unconscious 
error leading to the inadvertent release of exempt information. Such 
an error could be merely clerical; it could stem from the failure of the 
persons responsible for screening records to remove exempt informa- 
tion to recognize the significance of particular items; or it is possible 
that those who perform the screening function may err in applying the 
applicable legal standard. As it is these unintended errors, and not the 



^^^See notes 24—27, supra and accompanying text. 

^^See, e.g., Business Record Exemption of the Freedom of Information Act: Hearings Before the 
Government Information and Individual Rights Subcomm. of the House Comm. on Government 
Operations, 95th Cong., Jst Sess. 98, 280 (1977) [hereinafter cited as House Hearings]', 
Patten & Weinstein, Disclosure of Business Secrets Under the Freedom of Information Act: 
Suggested Limitatiom, 29 Ad. L. Rev. 193, 194, 202-203 (1977). 
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exiercise of discretion, that seem to be the source of whatever real 
problems there are in the administration of exemption 4, it is such 
errors — and means of reducing their incidence — that this study will 
principally address. 

The practices agencies use in coping with the administrative prob- 
lems that arise under exemption 4 vary substantially. This variation can 
be accounted for in part by differences in the principal missions of the 
agency and in the nature of the business information that becomes part 
of their records. Agencies such as the GSA and various branches of the 
Defense Department that acquire business information principally in 
their procurement role obtain a great deal of technical information 
and cost data in the course of soliciting bids and administering con- 
tracts. They quite frequently receive FOIA requests for the proposals 
submitted by winning contractors in competitive acquisitions. Procure- 
ment agencies tend to be quite sensitive to the wishes of the companies 
with which they deal regarding release of this sort of information since 
their future ability to obtain proposals depends greatly on the trust of 
the companies with which they deal that important commercial secrets 
will not be compromised when they are given to the government in 
contract proposals. Moreover, government personnel at the contract- 
ing officer level deal directly and on a regular basis with their counter- 
parts in industry and, for human reasons, appear to be quite sensitive 
to reasonable requests by contractors that their commercial secrets not 
be disclosed. 

The picture is somewhat different in agencies that come into posses- 
sion of business information in their capacities as regulators. Whether 
they receive it in the form of required reports, obtain it in the course of 
inspections of business faciHties, are given it by applicants for a federal 
permit or license, or acquire it in the course of an enforcement pro- 
ceeding, these agencies can compel businesses to submit the informa- 
tion in question, even over the objection of the company involved. ^^ 
Moreover, the nature of business records obtained by government 
during the regulatory process is often quite different from that of 
records obtained in the procurement process. Whereas the submitting 
firm usually maintains at least some control over the form and sub- 
stance of the information it gives to a procurement agency in a contract 
proposal, it has very little control over what might be subpoenaed by an 



^''This may not be entirely true with respect to licensing procedures, as a company has 
the theoretical option of not seeking a license. But since in many cases this would mean 
foregoing the sale of the product altogether, the compulsion may be greater than that 
involved in government contracting, since many contractors have a realistic alternative of 
avoiding problems with the FOIA by foregoing efforts to sell to the government. 
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agency in the course of an investigation or over the notes taken by a 
field inspector during a visit to one of its plants. Finally, as will appear 
later, the agency personnel who make initial decisions under the FOI A 
are usually those in the closest communication with the submitter. The 
relationship between the personnel of a regulatory agency and the 
companies it regulates is at least somewhat more likely to be adversary 
in quality than that of the relationship between contracting officers and 
contractors. 

Another reason for the variation in agency procedures is the lack of 
communication among agency personnel responsible for the FOIA 
activities of their agencies and of any meaningful effort to establish a 
more or less common pattern of dealing with FOIA problems. The 
absence of coordination has allowed agency procedures and practices 
to evolve into patterns that vary widely, and often enough differ 
unnecessarily. These differences can be a source of confusion to sub- 
mitters and requesters that deal with more than one agency, 

B. How Serious Is the Problem? 

The logical point of departure for a study of the protection of 
private information in the hands of the government is an understand- 
ing of the extent to which the existing practices and procedures are 
inadequate to that task. Before we set about "reforming" the present 
system by erecting an elaborate, and expensive, procedural structure, 
it seems in order to determine just how often competitively sensitive 
business information is actually disclosed under the FOIA as it now 
operates. 

Unfortunately that determination proves extremely difficult to 
make. Notwithstanding the vociferousness of the criticism of the FOIA 
by representatives of business, there are to be found in the public 
record very few documented instances of the improper disclosure of 
competitively significant information as a result of the operation of the 
Act. This may be due in part, at least, to the operation of the principle 
of damage-limitation according to which it is better to remain silent 
about lost information than to draw attention to it by complaining 
publicly. It may also be due to a fear on the part of business executives 
that announcing to the world that the government has disclosed a 
valuable commercial secret furnished to it by their company will make 
them look foolish or incompetent in the eyes of their shareholders and 
the public. It may also result from companies' being unaware that their 
secrets have been disclosed (although this would hardly account for the 
intensity of the criticism of the Act by the business community). 
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Another possibility is that the FOIA does not function as badly in this 
area as its critics charge. There is, in fact, some evidence that that is the 
case. In interviews conducted in the preparation of this article the 
author asked a large number of people who deal with the FOIA, both 
within and without the government, if they could provide clear exam- 
ples of cases in which an agency had made unwarranted disclosures of 
exemption 4 materials to the detriment of the submitter. Although a 
few of those interviewed did recall particular instances, their number 
was surprisingly small given the public hubbub that has surrounded 
the problem. Even among those cases that were mentioned, many were 
of dubious accuracy or turned out to involve disclosures that had no 
relationship to the FOIA. The Sikorsky Aircraft Division of United 
Technologies, for example, announced on March 26, 1979 that it had 
notified the U.S. Coast Guard that Sikorsky was withdrawing from the 
competition to produce a new helicopter.^' One of the reasons for this 
decision, according to the company's press release, was that the Coast 
Guard's requirements included "the submittal of proprietary data on 
the commercial Sikorsky S-76 Spirit^" helicopter, . . . with the resultant 
potential that such data could be relinquished . . . under the FOIA. "^^ 
But the release also cited certain other business reasons that lay behind 
the decision. Coast Guard's contracting officer for the project is of the 
opinion that Sikorsky's alleged concern for the effect of the FOIA was a 
"smokescreen,'"^^ In fact, an FOIA request was filed for the information 
contained in the successful proposal for the helicopter. In accordance 
with the Coast Guard's usual procedures,'^ the winning contractor was 
notified of the request and given an opportunity to express its views as 
to which parts of its submission were of competitive significance. The 
contractor raised no objections to the release that was ultimately made 
in response to the request. The contracting officer stated that Sikor- 
sky's real reasons for its withdrawal were that the company already had 
a great deal of work and that it had become aware that its price would 
be substantially higher than those proposed by other offerors. ^^ A 
spokesman for Sikorsky insisted that the concern over the potential for 
the release of its confidential technical information was genuine, but 
said that the company had not ever actually experienced any loss of 
valuable information under the FOIA.^^ 



^'Sikorsky Aircraft, Press Release (Mar. 26, I979);5ff New YorkTimes, Apr. 2, 1979 at 
B2. 
'''^Sikorsky Aircraft, Press Release (Mar. 26, 1979). 
^'^Interview with John Winger, July 9, 1979. 
'""^See notes 1 14—17 i7ifra and accompanying text. 
"Interview with John Winger, July 9, 1979. 
"''Interview with Donald Feriin, July 9, 1979. 
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Several of those interviewed in connection with this study cited a 
brief submitted by the plaintiffs in a suit against the FTC for protection 
against a subpoena duces tecum.'"'^ The brief was said to contain a list of 
cases in which the FTC had erroneously released confidential business 
information under the FOIA. The brief does contain a list of some 
twelve instances in which business information held by the FTC and 
purported to be competitively sensitive somehow became public. ^^ In 
only seven of these cases, however, was the FOIA involved. And upon 
further examination of these seven it appears that in all or nearly all of 
them the FTC gave the submitter the standard ten-day notice of the 
proposed release of the information in order to permit the submitter to 
seek judicial relief. ^^ The issue in these instances seems merely to have 
been a good faith dispute between the agency and the submitter over 
whether the material in question fell within exemption 4. In other 
words, the procedures established to deal with the exemption func- 
tioned as intended. 

Because the public record contained so few documented cases of the 
improper release under the FOIA of information that should have 
been treated as exempt from disclosure under exemption 4, the Ad- 
ministrative Conference published a notice in the Federal Register 'm\ii- 
ing commentators to describe other cases. ^^ Although nineteen re- 
sponses to this request were submitted, together they described only 
five cases in which it is reasonably clear that information that clearly fell 
within exemption 4 was disclosed in response to an FOIA request.^' 
Many of the other responses merely repeated the general allegation 
that competitively sensitive information is often released under the 
FOIA.^^ Several described instances in which a submitter believed that 



^'Brief of Plaintiffs-Appellees in Wearly v. FTC, 616 F2d 662 (3d Cir. 1980). 

^«/rf. at 31-37. 

^^Interview with J. Schwartz, July 25, 1980; Interview with B. Rubin, July 28, 1980. See 
Wearly v. FTC, Joint Appendix at 564^42, No. 78-1586 (D.C. Cir.). 

•^"45 Fed. Reg. 70033 {Oct. 22, 1980). 

^^See Letter from Douglas M. Fryer, Nov. 19, 1980 (release by FTC of information 
about Wards Cove Packing Company); Letter from B. D. Egley, C¥8c\ Steel Corp., 
November 12, 1980 (disclosure of pollution control data by EPA); Letter from John W. 
Eagan, A. T. Kearney, Inc., Nov. 3, 1 980 (release of contract proposal by Army Corps of 
Engineers without notice); Letter from Gerald W. Boston, Ford Motor Company, Nov. 
26, 1980 (improper releases by the FTC). In three of these five incidents the FTC was the 
agency at fault. That agency appears to be the most frequent target of criticism about 
sloppy information-handling practices. It was in large measure these criticisms that 
prompted Congress to impose strict limitations on the FTC's management of informa- 
tion in the FTC Improvements Act of 1980. 

^^See, e.g., Letter from V.J. Adduci, Motor Vehicle Mfrs. Ass'n, Nov. 17, 1980; Letter 
from Charles L Derr, Machinery and Allied Products Institute, Nov. 19, 1980. Letter 
from Jack I. Pulley, Dow Corning Corp., Nov. 20, 1980. 
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the documents in question should not have been disclosed notwith- 
standing that a court had held they did not fall within any exemption 
and therefore were required to be released. ^^ Significantly, one of the 
largest groups of complaints involved instances in which allegedly 
confidential information had been disclosed through means unrelated 
to the FOIA, in most cases simply by inadvertence. While these cases 
certainly suggest that more attention is required to the government's 
information-handling practices,^^ they are hardly evidence of prob- 
lems with the functioning of the FOIA. 

The government personnel interviewed were nearly unanimous in 
the opinion that inadvertent release of privately submitted informa- 
tion that falls within exemption 4 occurs rarely, if ever. Notie could 
recall any instance in which serious competitive harm resulted from 
such a disclosure. Indeed, those who dealt with FOIA problems as 
employees of procurement agencies, such as the General Services 
Administration or various branches of the Defense Department, were 
uniform in their view that they and their colleagues tended to be quite 
cautious in making decisions to release business information. While the 
government personnel who make decisions under exemption 4 are as 
prone as anyone to human error, the picture often painted by critics of 
the FOIA of the uninterested bureaucrat cavalierly handing out in- 
dustrial secrets without concern for the private interests at stake is 
entirely at odds with the picture that emerges from these interviews. 

One problem that complicates any effort to determine the truth 
underlying charges that information that falls within exemption 4 is 
frequently released when it should not be is the uncertainty of the 
substance of the exemption. Although there seems to be general 



'^^See, e.g.. Letter from Leighton, Co'nklin, Lemov, &: Jacobs, Nov. 20, 1980. This letter 
and its attachments complain of allegedly improper releases of information about 
intraocular lenses threatened by the FDA. In fact the requester seeking the information 
had filed suit against the FDA and various lens manufacturers and the corporate 
defendants had cross-claimed against the FDA seeking an injunction against release. 
Public Citizen Health Research Group v. FDA, Civil Action No. 79-1710 (D.D.C. filed 
July 2, 1979). The District Courtjudge thought so little of the claim that the information 
was exempt, he not only denied the lens manufacturers' Motion for Summary Judgment 
(Order filed Sept. 24, 1980), but he denied their Motion for an Injunction Pending 
Appeal (Order filed Oct. 7, 1980). The Court of Appeals subsequently denied an 
emergency Motion for an Injunction Pending Appeal. Public Citizen Health Research 
Group V. FDA, Civil ActionNo. 79-01710 (D.C. Cir., Order filed Nov. 4, 1980). For 
further examples of instances in which the dispute seems to have been over the applica- 
bility of exemption 4 and not the manner in which the agency decided its applicability see 
Letter from Lewis M. Popper, Nov. 18, 1980 (information submitted to FTC by Associa- 
tion of Independent Colleges and Schools released after ten-days' notice to Association) 
and cases discussed in Brief of Plaintiffs- Appellees in Wearly v. FTC, supra notes 57-59. 

^'^See text accompanying notes 71-73 infra. 
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acceptances^ of the National Parks ^'substantial competitive harm" 
formula,^^ the actual application of that test to particular documents is 
often quite difficult in practice. It is made more so when, as is often the 
case, there are strong reasons for a business to resist disclosure unre- 
lated to the competitive effect — at least in the narrow sense of an 
advantage in the marketplace — that disclosure might have. 

C. The Perception As the Problem 

In the end the truth or falsity of the charges levied against the 
process by which agencies presently make determinations under ex- 
emption 4 is perhaps not as important to the necessity to revise that 
process as is the clear perception that the process is defective. ^^ To the 
extent that the critics are correct, it is certainly highly desirable to 
remedy the problems to which they point. However great the un- 
doubted benefits of the FOI A, it is unfair for businesses to suffer the 
loss of valuable commercial secrets because the Act functions imper- 
fectly. It is at least equally important, however, that the procedures 
now in use lead to results that 2irG perceived as being too often improper. 
Even if, as appears from the admittedly less than comprehensive 
survey performed in the course of this study, the instances of disclo- 
sure of business secrets through the operation of the FOIA are rela- 
tively rare and insignificant, the perceptual problem is real and appears 
to be generating unnecessary friction in the relations between govern- 
ment and business. At the least, it nurtures an already too great 
mistrust of government; it may in some cases make the performance of 
those functions of government that require access to business informa- 
tion much more difficult. There is, therefore, a need to improve the 
procedures used by agencies in handling FOIA requests for business 
information in order to alter the perception prevailing in the private 
sector that business secrets are not safe from disclosure once they come 
into the hands of the federal government. 

IV. ORGANIZATIONAL FACTORS 

To the extent that the disclosure of business secrets does result from 
inadequacies in administrative practices and procedures, a major por- 



^^See note 28 supra. 

^See note 27 supra. 

^'A letter to the author from a representative of the Dow Chemical Company is typical: 
"While we worry a lot about confidential business information being exposed through 
FOIA requests, cases where we have actual knowledge of this having occurred with 
respect to Dow's information have been rare." Letter from L. E. Hessenaur, Aug. 7, 
1980. 
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tion of the blame can be laid at the door of a problem that plagues every 
aspect of the administration of the FOIA: compliance. To a great 
extent, the FOIA is still seen as an unwanted stepchild imposed on an 
agency by the Congress — an onerous obligation, of no intrinsic impor- 
tance in itself, that only diverts resources from an agency's real mission. 
This has a number of unfortunate consequences. 

The most obvious is that the individuals who have direct responsibil- 
ity for responding to FOIA requests often treat that responsibility as 
incidental to their principal tasks.^^ This attitude is not only under- 
standable, it is almost inevitable unless agency personnel are made to 
feel that compliance with the FOIA is part of the agency's mission and 
they are given adequate incentives to behave accordingly. 

Perhaps the most important consequence of the status typically 
assigned FOIA problems is that agencies often do not organize them- 
selves to manage these problems effectively. There is usually an "FOI 
Office" which often performs functions under the Privacy Act as well. 
It is frequently to be found on the organization chart as part of the 
Public Information Office,^^ almost certainly for lack of a better place 
to put it than because of any coherence of functions. It has been 
suggested by at least one critic of the agencies' performance under 
exemption 4 that a public affairs office is an inappropriate place to 
locate the authority to release documents that may contain confidential 
business information.'*' Most public affairs officers are journalists by 
training and, according to this critic, are likely to be biased in favor of 
disclosure. Whatever the validity of this criticism, the functions per- 
formed by FOI officers differ significantly from those traditionally 
carried on in a public affairs office. Their relations with the news 
media, rather than being their primary occupation, are incidential. 
The nature of the information they deal with and its interest to those 
who seek it are quite different. 

A further consequence of the assignment of a relatively low priority 
to FOI matters is the personnel policies that result. Working with the 



^^While this was the attitude expressed by many of the government personnel inter- 
viewed in connection with this study, it appears not to be a universal attitude. A 1978 
report by the General Accounting Office concluded that, "Overall, Federal agencies' 
attitudes toward the concept of open government, and especially the FOIA, have 
apparently become more positive. Agency personnel generally seemed to have a positive 
attitude toward the act's intent." Report by the Comptroller General of the U.S., 
Government Field Offices Should Better Implement the Freedom of Information 
Act 8 ( 1 978). This conclusion did not hold for all agencies, however. The report went on, 
"Investigative or regulatory agencies, however, still tend to have somewhat negative 
attitudes toward the Act." Id. 

^^This is true at the Departments of Defense, the Army and the Navy, at the FDA and at 
GSA. 

'"Interview with B. Braverman, July 10, 1980. 



98 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

FOI A is often perceived as a dead end job with little opportunity for 
advancement. Since they are "information specialists," rather than 
press or public relations specialists, information officers located in 
press offices are unlikely to be promoted to a higher p^ sition in the 
public affairs office, or so it must seem to them. Nor does their training 
or experience suit them particularly well for promotions into a higher 
level of "administrative" work when the FOI office is located in that 
part of the agency. There is generally litde professional training avail- 
able for FOI personnel. Individuals from different agencies who work 
in this area and who often have common problems have little oppor- 
tunity to communicate with each other, with the consequence that each 
agency develops its own program without the benefit of the experience 
of other agencies. 

' It may be that no more than modest steps need to be taken to remedy 
these problems. Perhaps improved training, better interagency coor- 
dination, and steps to correct the impression that assignment to FOIA 
work is not the equivalent of exile would be enough. There is another 
possibility, however. We live, it might be said, in an "age of informa- 
tion."^' "Information management" has begun to be perceived as an 
important and necessary function in large organizations. Large cor- 
porations are increasingly appointing "information specialists," some 
even at the level of top management. ^^ It seems about time the federal 
government got on the bandwagon. The FOIA, the Privacy Act, and 
the Government in the Sunshine Act'^ appear to be here to stay. All of 
them require agency resources and organization. More importantly, 
perhaps, it seems likely that many agencies might benefit in the per- 
formance of their principal missions were they to take a leaf from the 
book of private industry and establish not "FOI A/Privacy Act offices" 
but information management offices. It is nearly certain that agency 
performance of FOIA functions (including dealing with exemption 4) 
would improve, and it is quite possible that other agency functions 
(including the protection of business secrets) might benefit as well. It is 
strongly recommended, therefore, that agencies examine the desira- 



"5^^ R. Stevenson, Corporations and Information: Secrecy, Access and 
Disclosure 5 (1980). 

'^^See,e.g., R. Brightman, Information Systems for Modern Management{1971); F. 
HoRTON, How TO Harness Information Resources; A Systems Approach (1974); T. 
Walton, Communications and Data Management (1976); Doebler, Information Man- 
agement: A Major New Discipline Comes of Age, 216 Publishers Weekly 39 (August 20, 
1979); Gluckman, Educating the Information Manager, The Information Manager 3 
(Aug. 1978). There is now a professional association, Associated Information Managers, 
and a journal, The Information Manager, sure signs that the new area of professional 
specialization is here to stay. 

"5 U.S.C. § 552b (1976). 
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bility of establishing information management offices that would be 
charged with improving all aspects of the management of information, 
including, but hardly limited to, the response to FOIA requests. 

Indeed, the Paperwork Reduction Act of 1980'^ appears to require 
such an undertaking. This statute requires that the Director of the 
Office of Management and Budget **develop and implement Federal 
information policies, principles, standards, and guidelines" regarding 
"records management activities," and "developing and implementing 
uniform and consistent information resources management policies."^^ 
It also requires each agency to designate "a senior official ... to carry 
out the responsibilities of the agency" under the Act.'^ Although the 
statute avoids any mention of the FOIA as one of the 'Vesponsibilities" 
referred to, the legislative history suggests that "information resources 
management" includes the "dissemination of information" by federal 
agencies." And coordination of FOIA compliance is listed as a "possi- 
ble added function" of the Office of Federal Information Policy estab- 
lished by the Act.^^ 

The term information resources management refers to what the Con- 
gressional Research Service has called "a concept in the making."^^ It 
may best be thought of as "a technique to assist in the coordination of 
information gathering and dissemination responsibilities within an 
organization."^** Whatever the definition, it is obvious that a function as 
important to the information functions of the federal government as 
compliance with the FOIA should be considered in the establishment 
of any system for the management of information resources.^' 

V. AGENCY PRACTICES AND PROCEDURES 

We now turn to a detailed scrutiny of the way in which agencies 
presently go about resolving exemption 4 questions and a considera- 
tion of the way in which the existing practices and procedures might be 
improved. The recommendations that grow out of this study are 
intended to provide greater protection (or at the least the appearance 



'^Pub. L. No. 96-51 1, 96th Cong., 2d Sess. (1980), codified at 44 U.S.C. chapter 35. 

''Id. § 3504. 

'^Id. § 3506. 

^'S. Rep. No. 96-930, 96th Cong., 2d Sess. at 8 (1980); H.R. Rep. No. 96-835, 96th 
Cong., 2d Sess. at 3 (1980). 

'«H.R. Rep. No. 96-835, 96th Cong., 2d Sess. at 14 (1980). 

'^Becker, Federal Information Management Policy: Critical Directions 125 
(Congressional Research Service Report No. 80-143 SPR, 1980). 

'^Id. at 127. 

''Id. at 128. 
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of better protection) for the interests of submitters without imposing 
an undue burden on the agencies or infringing on the rights of in- 
formation requesters. The discussion will be divided into two parts: 
first, techniques or procedural devices designed to operate before an 
FOIA request is made for business records, and second, procedural 
steps in the processing of FOIA requests. 

A. Prior to the Receipt of a Request 
1 . Informal Promises of Confidentiality 

Prior to the passage of the FOIA it was possible for agencies to 
promise businesses that records submitted in confidence would not be 
disclosed, and to honor such promises. ^^ The general consensus is that 
under the FOIA, promises of confidentiality are no longer binding.®^ 

There is, however, still some potential role for promises of confiden- 
tiality. The Chrysler decision®'' established that exemption 4 is permis- 
sive and not mandatory, and therefore unless disclosure is prohibited 
by some other provision of law, an agency retains the discretion to 
release information that falls within the exemption when it is in the 
public interest to do so.®^ Presumably, a promise made at the time 
information was received that the agency would not release the in- 
formation would be a relevant factor in evaluating a subsequent deci- 
sion by the agency to exercise its discretion to release the information. 
It could, in fact, be argued that a decision to release the information 
contrary to such a promise would be so inequitable as to amount to an 
abuse of discretion that could be enjoined under the APA.^^ 



'^^Under the APA of 1946, Pub. L. No. 79-404, § 3(c), 60 Slat. 237, an agency could 
withhold information "held confidential for good cause found." 

^^5^^, e.g., 1 K. Davis, Administrative Law Treatise 399 (2d ed. 1978); Clement, 
supra note 5^ at 53; Note, supra note 4, at 113. 

»^Chrysler Corp. v. Brown, 441 U.S. 281 (1980). 

'*^The scope of this discretion depends in large measure on the ultimate resolution of a 
question left unanswered by the Court in Chrysler: the interaction of exemption 4 with 1 8 
U.S.C. § 1905 (1976). See notes 172-84 infra and accompanying text. 

For at least one agency, however, Congress has resolved the question definitively by, in 
effect, making exemption 4 mandatory. The FTC Improvements Act of 1980, Pub. L. 
No. 96-252, 96th Cong., 2d Sess. (1980) amended § 6(f) of the FTC Act to provide that 
"the Commission shall not have the authority to make public any trade secret or any 
commercial or financial information which is obtained from any person and which is 
privileged or confidential. . . ." Id. § 3(a). 

«^S^^ 5 U.S.C. §§ 702, 706(2) (1976). Cf. Chrysler Corp. v. Brown, 441 U.S. 281, 3 17-18 
(1980). Whatever its effect under these circumstances, such a promise is still of lim- 
ited significance since it can have no force for information that does not fall within 
exemption 4. 
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2. Determinations Under Exemption 4 
Prior to Submission 

A few agencies have established procedures allowing for a presub- 
mission review of documents to determine whether they are exempt 
from disclosure.®' Regulations established by the FDA,®® for example, 
provide that *'any person who is considering submission of data or 
information voluntarily to the FDA may seek a presubmission deter- 
mination as to whether the agency '*will or will not make part or all of 
them available for public disclosure upon request if they are 
submitted."®^ When asked in writing the FDA determines whether the 
information falls within an exemption and, if it does, whether it is 
"relevant to and important for agency activity." If both determinations 
are positive, the regulation provides that the submitter may then 
supply the documents to the FDA and the agency "will not make the 
data or information involved available for public disclosure unless 
ordered to do so by a court." 

Since as we have seen (and as the regulation recognizes), the agency 
cannot bind itself to withhold information that is not exempt from 
disclosure under the FOIA, the regulation is technically no more than 
a formal procedure by which the FDA can bind itself not to release 
exempt information. As a practical matter, however, the regulation 
goes beyond that, because it implies that the agency will deny any 
requests for the information and will actively defend a suit by the 
requester to force its disclosure. 

In any case, the procedure is invoked by a submitter no more than 
once or twice a month, which is relatively infrequent considering the 
volume of sensitive commercial information the agency receives.^** 

Presubmission determinations have other, more practical draw- 
backs. First, the resources of both the submitter and the agency will be 
expended for naught if the records in question are never requested.^' 
A more serious problem is related to the time-dependency of the 
competitive sensitivity of most confidential business information. With 



**'The EPA and the FDA were the only agencies studied that have such a procedure. See 
21 C.F.R. § 20.44 (1980) (FDA); 40 C.F.R. §§ 2.201(i), 2.206 (1980) (EPA). 
««21 C.F.R. §20.44(1980). 

^•^Interview with Gerald Deighton, June 20, 1980. See House Report, supra note 5, at 
37 n.l 14. The EPA's similar provision for advance determinations is also litde-used in 
practice. 

^'To the extent that a submitter is induced to furnish records the agency might 
otherwise not be able to acquire, or might not acquire without the use of compulsory 
process, the technique might still have some net value. 
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the rare exception of an occasional trade secret — in the narrow sense of 
the term — embodying a formula or production technique whose 
uniqueness and commercial value endure longer, most business secrets 
become either known or stale within a few years or even a few months. 
Information that is of genuine competitive significance at the time it is 
submitted to a government agency would frequently, therefore, be no 
longer within exemption 4 at the time a request is made for it. This is all 
the more reason that a determination that documents are exempt prior 
to the time they are submitted should not be treated as precluding 
disclosure pursuant to a FOIA request for the documents some time 
later. 

The same is true with respect to what appears to be the only real 
consequence of a presubmission determination: the undertaking by 
an agency not to exercise its discretion to release exempt material. 
Whether such a release appears to be in the public interest is just as 
likely to change over time as whether the documents fall within the 
exemption. 

In light of these considerations, the value of presubmission deter- 
minations of confidentiality seems slight at best. While their occasional 
use probably does no harm, the technique should not be encouraged.^^ 

3. Marking of Documents by the Submitter 

It is common practice for businesses that supply documents to fed- 
eral agencies to mark those documents considered to fall within ex- 
emption 4 by stamping them or attaching a cover sheet indicating that 
they contain confidential information and requesting that they be 
treated appropriately.^^ Some submitters apparently abuse their 
"Confidential" stamps, marking documents indiscriminately with little 
regard to whether a claim that they fall within exemption 4 is support- 
able. They are, however, apparently in the minority. ^^ Agency person- 
nel interviewed in thecourse of this study indicated that they found the 
marking of documents by submitters at least marginally helpful when 



^^The House Government Operations Committee, while not recognizing that a pre- 
submission determination of confidential treatment probably has the effect only of 
limiting the agency's discretion to release otherwise exempt documents, reaches much 
the same conclusion. Its basic recommendation is "that advance determinations of 
confidentiality not be used." House Report, supra note 5, at 39. Agencies that wish to 
experiment with the procedure anyway should, according to the Committee, make 
advance determinations "only for documents submitted voluntarily to an agency or for 
documents that would automatically become public on filing." Id. Advance determina- 
tions should be made "only if there is a positive reason for believing that the procedure 
will be advantageous." And they should "automatically expire on a fixed date. . . ." Id. 

^^See House Report supra note 5, at 33. 

^Id. 
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they were ealled on to make a determination on the release of docu- 
ments that might arguably fall within the exemption. 

Some agencies sanction the practice of marking for confidentiality by 
regulation."*^ In other agencies it is merely encouraged, or at least not 
discouraged, by the personnel who deal with FOIA matters. At least 
one agency appears implicitly to discourage marking, stating specifi- 
cally in its regulations that marking records as confidential '^raises no 
obligation" on the part of the agency. ^^ 

The effect of marking a document with a claim of confidentiality 
varies considerably from one agency to another. To begin with, the 
absence of such a claim does not necessarily relieve the agency from the 
responsibility of making a determination. The proscriptions against 
release of a trade secret or other item of confidential commercial or 
financial information found in the Trade Secrets Act^' or one of the 
agency-specific statutes prohibiting the release of certain kinds of 
information obtained from private parties^** are generally independent 
of any assertion of a claim of confidentiality by the submitter. More- 
over, to the extent that an agency has discretion to release information 
that falls within exemption 4,^^ it must presumably exercise that discre- 
tion consciously. At least absent a rule requiring submitters to flag any 
documents they considered confidential, it would seem an abuse of 
discretion to release a document simply because no claim of confiden- 
tiality was asserted. 

The major question regarding the assertion of claims of confiden- 
tiality is what effect they should be given. At one extreme, they could be 
treated as of no formal significance, their utility, if any, depending on 
the practical assistance they might provide to agency personnel 
charged with reviewing documents to ascertain whether they are ex- 
empt from disclosure under the FOIA or some other statute. '^'^ At the 
other extreme, the absence of a claim of confidentiality attached to a 



^^S^e, e.g,, 16 C.F.R. § 1015.18 (1980) (Consumer Product Safety Commission); 40 
C.F.R. § 2.203(b) (1980) (EPA). 

^•^21 C.F.R. § 20.27 (1980) (Food and Drug Administration). 

^'18 U.S.C. § 1905 (1976). 

^*^See, e.g., note 41 supra. 

'^'^See notes 173-84 infra and accompanying text. 

'"*'Many of the agency personnel interviewed said that they did occasionally find 
stamps or other markings to assist them in their work. This is particularly true where the 
presence of a stamp on only some pages of a lengthy document indicates that the 
submitter has directed its attention to the problem of confidentiality and has concluded 
that there would be no objection to the release of those pages that are unmarked. At least 
one agency official has suggested, however, that the marking of documents by submitters 
is of little use. See Letter from Donald Kennedy, Commissioner of the FDA in House 
Hearings, supra note 49, at 218. 
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document could conceivably be treated as giving rise to a conclusive 
presumption that the document contained no material exempt under 
section (b)(4). '^' Such a result would, however, not only seem unwise as 
a matter of administrative policy, but the release of a trade secret or 
other competitively sensitive information simply because no request 
for confidential treatment was made when the information was given 
to the government might well violate 18 U.S. C. section 1905'^^ or other 
similar statutes. 

What seems the best approach is to link requests for confidential 
treatment with a notice requirement. According to this plan, which has 
been in effect at EPA for sorne time with relatively good results, '^^ an 
agency must notify a submitter of any proposed release of its docu- 
ments under the FOIA unless the submitter has been informed that it 
will not receive such notice if it fails to assert a claim of confidentiality 
and has failed to do so. '"^ Thus, by attaching some consequence, but not 
a determinative one, to a failure to make a claim of confidentiality, the 
procedure provides an incentive for submitters to make such claims 
where they are warranted. 

The principal weakness of such a procedure is that it will assist 
agencies by reducing the amount of effort necessary to make (b)(4) 
determinations only if submitters wield the ^'confidential" stamp with 
discretion and do not follow the tempting path of simply marking 
everything, either out of excessive caution or an unwillingness to 
expend the resources necessary to do a thoughtful job. Since firms that 
do the latter are likely to find their claims of confidentiality ignored 
(except for the purpose of entitling them to notice), the incentives are 
not all one way. EPA's experience with its procedure was that initially 
assertions were overly broad, but as companies acquired experience 
with the procedure, they tended to be more reasonable in their 
claims."*^ 



""EPA's rules could be read to have nearly this effect in some cases. Where EPA's 
original request for information from a private person includes a notice that a claim of 
confidentiality may be asserted with the submission of the information, and no such claim 
is asserted, the rules require no notice to the submitter before the information is released. 
40C.F.R. § 2.204(c)(2)(i)(A) (1980). Moreover, where no claim is asserted the rules state 
that "the information shall be treated as not entitled to confidential treatment." Id. at 
§ 2.204(c)(3). 

The rules of the CPSC provide, 'The failure to make a request [for confidential 
treatment] within the prescribed time limit will be considered an acknowledgement that 
the submitter does not wish to claim exempt status." 16 C.F.R. § 1015.18(a) (1980). 

'"^8 U.S.C. § 1905 (1976). 

'"^Interview with Charles Breece.July 21, 1980. See also House Hearings, supra note 49, 
at 7—8 (testimony of Michael James, Deputy General Counsel of EPA). 

'""C/. 40 C.F.R. § 2 (1980) (EPA). 

'''''Supra note 103. 
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4. Class Determinations 

There is obviously great utility in limiting the extent to which agen- 
cies must make individual determinations whether particular informa- 
tion meets the ''substantial competitive harm" test of exemption 4. Not 
only does this reduce the agency resources required to process FOIA 
requests but it establishes greater certainty and uniformity in the 
application of a test that is subject to widely varying applications. One 
way to achieve these ends is for agencies to identify categories of 
information routinely submitted to them with respect to which it can be 
said that exemption 4 is never, or only extraordinarily applicable. They 
may then publish a rule announcing that documents containing such 
information will be routinely released when requested under the 
FOIA. In order to conserve administrative resources even further, 
such a rule could also provide that any notice to which a submitter 
would otherwise be entitled before the release of its documents would 
be dispensed with for documents falling within one of the categories 
previously determined not be exempt, '^^ Another advantage of this 
procedure is that, if submitters disagree with an agency's interpreta- 
tion of the substantive standards of exemption 4 as it applies to a 
particular class of records, the challenge to the interpretation may 
often be resolved in one lawsuit testing the validity of a rule rather than 
in a potentially endless series of actions involving individual deter- 
minations to disclose particular documents.'*^' 

There is always the chance that information that would normally not 
pose problems under exemption 4 would, for a particular firm under 
particular circumstances, have competitive significance. It is desirable, 
therefore, to allow companies to claim special treatment for certain 
documents that would otherwise routinely be released. The submitter 
could do this by asserting at the time it supplied a document a claim of 
confidentiality justified in some detail with reasons why the informa- 
tion is considered of competitive significance. Since the need for such 
justifications would arise only rarely, they should not pose an unrea- 
sonable burden. 

There would be two consequences of the filing of a claim of confi- 
dentiality with respect to information within a normally releasable 
category. First, of course, the document would not automatically be 
released upon request, but the agency would be required to make an 
independent determination under exemption 4. And second, the sub- 
mitter would be entitled to notice before the document was disclosed. 



^^See text accompanying notes 135-37, infra, 
^''See House Hearings supra note 4.9, at lb-11. 
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The agency that has probably had the most extensive experience 
with categorical substantive determinations under exemption 4 is the 
FDA.'^^ It appears that the FDA has issued rules governing more than 
half of its records. '^^ In addition to the rules contained in the Code of 
Federal Regulations,"^ FDA has published extensive commentary on 
those rules in the "preambles" written at the tirne of their adoption."' 
Agency personnel who make determinations under the FOIA rely 
heavily on those preambles."^ This procedure seems to have reduced 
the great expense of agency resources which would otherwise have 
been devoted to making case-by-case determinations. 

5. "Second Hand'' Documents 

Representatives of the submitter community often express concern 
about the fate under the FOIA of documents orginally submitted to a 
first federal agency which subsequently come into the possession of a 
second. An FOIA request for these documents filed with the second 
agency might, according to submitters, raise two types of problems. 
First, the second agency might lack the technical expertise to know that 
the documents contain valuable commercial information. Second, the 
submitter may have relied on safeguards afforded by the first agency — 
such as a notice requirement or an understanding that the agency 
would not exercise its discretion to release the records — that may not 
be available from the second agency. 

The problem may be more imagined than real; this study uncovered 
not a single complaint about the loss of information under such a 
situation. To the extent, however, that the perception can easily be 
remedied at no significant cost to the policies of the FOIA, it is desir- 
able to do so. 

Fortunately, there is a simple and obvious solution. When an agency 
receives a request for files it has received from another agency, it 
should immediately redirect the request to that other agency, which 
should be responsible for complying. The only cost of such a require- 
ment would be a minor delay in responding to the original request. 
Since the statute may be read to require an agency to respond to a 
request directly if it holds the documents, it is recommended that 



^^^See House Report, supra note 5, at 40-43. 

^^^House Hearings, supra note 49, at 92 (statement of FDA Commissioner Donald 
Kennedy). 

"°5^^21 C.F.R. §§ 20.100-20.119(1980). 

'"39 Fed. Reg. 44602 (Dec. 24, 1974); 42 Fed. Reg. 3094 (Jan. 14, 1977). 

''^Interview with Gerald Deighton, June 20, 1980. 
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Congress amend the FOIA to permit the forwarding of requests as 
suggested above. '^^ 

B. Processing FOIA Requests that 
ImpUcate Exemption 4 

1. Introduction 

Considering the similarity of the basic task to be performed, the 
differences in the way agencies have structured their FOIA decision- 
making processes, particularly as they relate to confidential business 
information, are quite remarkable. While such variety may allow a 
degree of useful flexibility and experimentation, there are limits to 
acceptable diversity, limits that may be exceeded by the uncoordinated 
and often dissimilar patterns of agency practice that obtain at present. 

To provide a background for the analysis of the critical elements of 
the decision-making process under the FOIA, it may be useful to 
describe briefly the process followed by one agency. For this purpose 
the Naval Sea Systems Command (N A VSE A) of the Department of the 
Navy is fairly typical of the various components of the Department of 
Defense that deal regularly with procurement matters. 

The most common type of FOIA request received by N AVSEA that 
involve business records is a request by a losing offeror for the contract 
proposal submitted by the winning offeror. Such a request may be sent 
to NAVSEA's headquarters office or to a local field activity having 
custody of the records in question. If the headquarters office has the 
records, the request is handled there by the command's Freedom of 
Information Officer. If the records are held by a local field activity, the 
request is forwarded to that activity where it is handled by that activity's 
FOI coordinator in much the same manner as a request handled by the 
headquarters office. The local FOI coordinator (who usually has re- 
sponsibilities other than FOI matters) often obtains assistance from 
NAVSEA's FOI Officer in processing the request. The FOI Officer 
telephones the submitter to notify it of the request (following up with a 
letter) and asks that the submitter review the documents, assert any 
claim of confidentiality it wishes to make, and substantiate that claim in 
writing. The FOI Officer may consult with the General Counsel's office 
and with the cognizant contracting officer or with other Navy person- 

'"The Paperwork Reduction Act of 1980 includes a provision that if one agency 
transfers information to a second, "all the provisions of law" applicable to the first agency 
with respect to that information are also applicable to the transferee agency. 44 U.S.C. 

§3510(1980). 
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nel qualified to give advice on the technical questions raised by the 
request. If it appears that the information requested is not exempt 
under the FOI A, the FOI Officer will then notify the submitter that the 
documents are to be released. If the decision is to release information 
that the submitter claims falls under exemption 4, the submitter is 
allowed ten days to two weeks to initiate a "reverse-FOI A suit" to enjoin 
the disclosure before any information is actually released J''' If some or 
all of the information appears to fall under an exemption (which is 
frequently the case for requests of contract proposals) the FOI Officer 
makes a recommendation as to what parts of the documents, if any, 
should be disclosed, and the recommendation is forwarded to the 
Commander, Naval Sea Systems Command, who is, under the Navy's 
regulations, ultimately responsible for making any decision involving 
the denial of an FOI A request."^ If it is decided to deny the request in 
whole or in part, the requester is notified of the decision and is 
afforded the opportunity to take the administrative appeal required by 
the statute,"^ which in this case is handled by the General Counsel of 
the Department of the Navy.'" 

It should be emphasized that the procedures followed by other 
agencies often depart substantially from this model, but the model 
does embody in some form the relevant elements of the practices of 
most agencies and can therefore serve as a starting point for discussion. 

2. Locus of the Initial Decision 

It may be seen from the description of the NAVSEA decisionmaking 
process that a number of individuals in a variety of positions within the 
agency may play a role in formulating the ultimate decision to release 
information requested under the FOIA. These individuals may in- 
clude operating personnel (who may or may not be specifically charged 
with FOIA responsibilities), staff of the central FOIA office or its 
regional or divisional affiliates, attorneys in the general counsePs 
office, and senior agency officials. It is obvious that the qualifications 
and the training of the individuals involved in FOIA decisions as well as 
the nature of their organizational responsibilities may well influence — 
or at least be seen to influence — the decisions. 



"''Interview with J. Wise, July 22, 1980. These procedures are, for the most part, not 
dictated by formal regulation but are the product of informal practice evolved within the 
agency. In part, however, they are designed to comply with the regulations found in 
Department of Defense Directive 5400.7 (Mar. 24, 1980) (end. 4 "Release Procedures"). 

'''See 32 C.F.R. § 701.7(b)(2) (1980). 

"*^5 U.S.C. § 552(a)(6)(A)(i) (1976). 

"'32 C.F.R. § 701.9 (1980). 
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Of particular importance are the qualities of the person charged 
with making the initial decision. In the N A VSEA example, this is either 
the FOI Officer at NAVSEA headquarters or the FOI coordinator in a 
local field activity. The NAVSEA FOI Officer is a member of the staff 
of NAVSEA's Congressional Relations and Public Affairs Office. 
Although there is some variation from one field activity to another, the 
FOI coordinators in the field offices are usually individuals charged 
with furnishing administrative support, rather than participating 
directly in the procurement activities that are NAVSEA*s principal 
function. In this respect, the NAVSEA practices are fairly typical of 
most of the agencies studied. Virtually all have a Freedom of Informa- 
tion Office, often located administratively within the public relations 
office of the agency. And almost all designate one person within each 
agency subdivision that maintains its own files to be principally re- 
sponsible for the management of FOIA requests received by that 
subdivision. 

The decisional authority granted to the designated FOI Officer or 
coordinator does, however, vary among the agencies. In the Consumer 
Product Safety Commission, for example, the FOI officer, who is 
located in the office of the Secretary to the Commission, makes all 
determinations under exemption 4. The personnel in the operating 
divisions of the agency do not have the authority to do so."® 

The EPA releases no documents with respect to which the submitter 
has asserted a claim of confidentiality on the authority of the operating 
division having custody of the documents. Under EPA's practice the 
operating division routinely denies any such request (unless the claim 
of confidentiality is clearly frivolous) and forwards the request 
together with the documents to the General Counsel's office, where the 
actual determination is made."^ The same is generally true — as a result 
of informal practice rather than formal rule — at the FTC, where the 
secretary has responsibility for making an initial determination'^^ but in 
practice relies heavily on the General Counsel's office.'^' 

In many agencies the locus of authority to release documents in 
response to an FOIA request, even over the objection of a submitter, is, 
in practice at a level on the organization chart well below the authority 
to deny a request. '^^ At FDA, for example, denials must be made by the 



"^Interview with A. Schoem, June 17, 1980. 

"MO C.F.R. § 2.204 (1980); Interview with Charles Breece, July 21, 1980. See House 
Hearings, supra note 49, at 4, 

'^MG C.F.R. §4.11 (1980). 

'^'Interview with Alexandra Buck, July 21, 1980. 

'^^The final decision with respect to the denial of an FOIA request must be made by 
"the head of the agency" if a requester exercises the right to an administrative appeal 



1 10 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

Assistant Commissioner for Public Affairs.'^* The FOI officer at FDA is 
his subordinate and is authorized to release documents without clear- 
ance from above. Moreover, most release decisions are made by per- 
sonnel in the operating divisions of the agency. This is not true in all 
agencies, however. Most denials at the Consumer Products Safety 
Commission are made by the FOI Officer,'^'* who also makes decisions 
that exemption 4 is applicable. '^^ The same is largely true of the 
procedure used by the SEC.'^^ 

This difference in treatment of decisions favoring requesters from 
those favoring submitters is amplified by the statutory availability to a 
requester of an administrative appeal to "the head of the agency" if a 
request is denied, '^^ a recourse that is not normally available to a 
submitter, seeking to protect its interests in confidential information 
given to the government. 

While in passing the FOIA Congress clearly intended to favor 
disclosure, '^^ it is legitimate to ask whether the interests served by this 
preference are so much more important than the potential harm to 
private submitters from the compromise of valuable business secrets 
that this disparity between the administrative treatment of submitters 
and requesters is warranted. It would seem that if a decision to deny 
the disclosure of material that arguably falls under exemption 4 war- 
rants the attention of a highly placed official, the same might also be 
said for a decision to disclose such material. 

On the other hand, several considerations suggest that there is no 
real need to raise the level at which initial decisions to release are made 
simply for the sake of symmetry. A number of the agencies studied 
presently allow such decisions to be made at a relatively low level, 
without results that are obviously unsatisfactory. Moreover, requiring 
that higher-level officials devote time to release decisions would entail 
additional administrative costs. Finally, the appropriate resolution of 
this issue depends in part on the recourse available to the submitter to 
question an adverse initial decision. If an administrative appeal is 
permitted, as is suggested below, '^^ the level at which the initial decision 



granted by the statute. 5 U.S.C. § 552(a)(6)(A){i) (1976). There is no similar statutory 
requirement for a decision to release information over the protest of a submitter. 

'^^21 C.F.R. § 20.47 (1980). 

''^^CoNSUMER Product Safety Commission, Annual Report on the Administration 
OF THE Freedom of Information Act, 6 (1980). 

'"Interview with A. Schoem, June 17, 1980. 

''•^M7 C.F.R § 200.80(d)(5) (1980). 

'2^5 U.S.C. § 552(a)(6)(A)(i) (1976). 

^'^'^See Clement, supra note 5, at 594-97. 

'^^Text accompanying notes 150-53, infra. 
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is made takes on less significance. Thus, notwithstanding the appeal of 
the argument for symmetry between decisions to release and decisions 
to withhold information, there seems to be no substantial basis for 
requiring that all agencies raise the level at which initial decisions to 
release information are made to the same level at which initial denial 
decisions are made. The one exception to this observation is that it is 
probably appropriate to require the approval of a senior agency official 
for a decision to exercise the agency's discretion to release information 
that has been determined to fall within exemption 4. 

3. Notice to the Submitter 

Of all the suggestions for reform of agency procedures relating to 
exemption 4, the one that enjoys the most support is that notice be 
given to the submitter of the information at some point before it is 
released. ''^^ The competitive sensitivity of business information may not 
always be apparent to the agency personnel charged with making 
FOIA determinations. Moreover \he National Parks standard cannot be 
applied like a micrometer; it often calls for difficult judgments — about 
which reasonable people might differ. Even though the Due Process 
Clause may not mandate notice before privately submitted business 
records are made public,''^' basic notions of fairness suggest that when 
the government exposes private interests of great value to substantial 
risks of destruction, it has an obligation to afford the owner of those 
interests some opportunity to evaluate those risks and to take steps to 
protect against them when that is perceived as necessary. In fact, 
although not required by the statute, such notice is part of the proce- 
dures, either formal or informal, of most of the agencies studied. 

There are at least three points in the process of making a determina- 
tion to release business information at which the agency might give 
notice to the submitter: 

1. at the time a request is made; 

2. after an initial decision to release a document has been made; and 

3. after a final decision to release has been made, but prior to 
release. 

Obviously the functions served by notice at these three points differ. 
Notice at the time a request is filed allows the submitter to present its 
views as to whether the requested documents (or parts of them) fall 



''^''See, e.g.. House Hearings, supra note 49, at 134, 164, 270-71, 277, 286, 331-32, 348; 
HousEREPORT,5M/?ranote5,at31;H.R. 5861, 96th Cong., 1st Sess. (1979); S. 2397, 96th 
Cong., 2d Sess. (1980). 

^^^See Pharmaceutical Mfrs. Ass'n v. Weinberger, 41 1 F. Supp. 576 (D.D.C. 1976), 
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within exemption 4. Notice could await a preliminary determination 
that some records should be released, allowing the submitter to present 
arguments limited to those records either informally or in some sort of 
administrative appeal. Finally, notice prior to release allows the re- 
quester to seek judicial relief. 

It appears that the agencies that deal with contract proposals — 
almost all of which can be expected to contain at least some com- 
petitively sensitive information and which routinely call for difficult 
judgments in the application of the substantive standards of exemp- 
tion 4 — tend to give notice to the submitter and solicit its views on the 
appropriate response to the FOIA request in almost every case. 

With the exception of the procurement agencies, whose exemption 4 
decisions are undoubtedly facilitated substantially by interaction with 
the submitter, notice to the submitter as soon as a request is made appears 
not to be an obvious necessity but a convenient device for facilitating 
determinations in difficult cases in which the submitter's views may be 
helpful. Moreover, there are many cases in which such notice would be 
superfluous, because the agency would ultimately decide not to release 
the business records or because they so clearly fall outside exemption 4, 
that even when notified, the submitter would raise no objection to their 
disclosure. It would appear, therefore, that the increase in administra- 
tive costs that would result from a requirement to give notice in every 
case as soon as a document containing business information is re- 
quested, is not warranted by the benefits of such a requirement. 

A more reasonable requirement would provide for notice after the 
agency has made a preliminary determination to release a document 
(or parts of it).'^^ This would of course eliminate the need to give any 
notice if it is decided that the requested documents are exempt. 
Moreover, notice at this point can usually provide the submitter with 
more useful information about the agency's actual intentions. Since the 
FOIA requires the release not only of an entire document but of "[a]ny 
reasonably segregable portion"'^^ of a document that contains both 
exempt and nonexempt information, agencies must, in response to a 
request for records, only parts of which are exempt, delete those 
portions that are exempt and release the remainder. It is not until that 
task has been performed that the agency can nodfy a submitter pre- 
cisely what portions of that submitter's records the agency proposes to 
disclose. ^^^ 



'^^The submitter could, of course, still be notified earlier if it appears that its views 
would facilitate the agency's determination. 

'^'5 U.S.C. § 552(b) (1976). 

'^''Giving notice in this form, which is the way in which it is most useful, imposes a 
greater burden on the agency than merely sending a postcard stating that a particular 
document has been requested, or is proposed to be released. 
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But must notice be given in every case in which it is proposed to 
release a business document? The practices in several of the agencies 
studied suggest tw^o techniques that probably afford adequate protec- 
tion to the private interests at stake without imposing the potentially 
large burdens on the agencies that this would in many cases entail. 
First, a requirement that notice be given could be limited to those cases in 
which a submitter has asserted that particular information falls within 
exemption 4 at the time the information was given to the agency. '^^ The 
difficulty with such a requirement is that it leaves open the possibility 
that some firms may, without justification, request confidential treat- 
ment (and therefore notice before any release) for all of their submis- 
sions. While it is not a complete solution, agencies whose files contain 
information that falls into categories having common characteristics 
could, as the FDA has done, establish by rulemaking that all or desig- 
nated portions of the information in those files will routinely be re- 
leased without notice in response to FOIA requests. '^^ To allow some 
flexibility, the rule should permit submitters to demand notice in those 
exceptional cases in which they can show at the time they submit a 
document, that notwithstanding the general rule the release of the 
document would, because of special circumstances, cause competitive 
harm. In any case, when notice is not required, agencies should err on 
the side of caution by giving notice whenever there is any reasonable 
doubt about the commercial sensitivity of requested documents. 

There remains the question: What is the function of notice? In 
many cases, as with most of the procurement agencies, it serves as an 
invitation to discuss with the agency what should and what should not 
be released. In other instances, the establishment of a dialogue at such 
an early point in the process may be neither necessary nor desirable; it 
may be more efficient for both sides for the agency to make at least a 
preHminary determination of what information should be deleted 
before a document is released. If this determination is, in fact, treated 
as preHminary, the function of notice is still to invite the submitter to 
present its views to the individual charged with making the initial 
determination, merely at a more advanced stage of that individual's 
deliberations. In still other instances, especially in deahng with rela- 
tively routine determinations, the agency may feel sufficiently confi- 
dent of its ability to make an initial decision without involving the 
submitter that the first notice to the submitter will be of a decision that 



'^^5^f notes \()\-b, supra. This would not, of course, preclude an agency from notifying 
a submitter and inviting its views when it appears that a requested document may contain 
sensitive information even though the submitter has not so indicated, but it would avoid 
the costly burden of routine notice in instances in which exemption 4 is clearly not 
applicable. 

^^^See notes 106-13, supra and accompanying text. 
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is "final" in the sense that any objections to it should be addressed to 
some higher authority in the agency by means of an administrative 
appeal mechanism.'^' Finally, the requirement may be structured to 
provide notice to the submitter only after the agency has reached its 
final decision, in which case the sole function of notice is to allow the 
submitter an opportunity to seek judicial relief before the information 
in question is disclosed.'^* 

While such a requirement does equip the submitter with at least a 
minimal ability to protect its interests, it would seem to conform with 
neither sound practice nor with the implications of the Chrysler deci- 
sion. For an agency to arrive at an informed decision on the often 
complex question of whether the release of particular information 
would damage a submitter's competitive position, it is desirable that at 
a minimum there be what one court characterized as an opportunity 
for a ^'reasonably focused dialogue"'^^ between the agency and the 
submitter. '^^ This desideratum approaches a requirement if, as Chrysler 
suggests, judicial review of an agency decision to release is normally not 
to be de novo, but is merely to be a review of the administrative record;'''' 
for unless the submitter is given an opportunity to present its views on 
disclosure to the agency at some point prior to the decision to release, 
the administrative record will, in most cases, be insufficient to permit 
adequate judicial review. Under these circumstances it could even be 
argued that, at least where there are some questions about the applica- 
bility of 1 8 U.S.C. section 1 905 or some other statute giving affirmative 
protection to business secrets, a failure to ask the submitter for its views 
is, itself "arbitrary and capricious. "'^^ 

In sum, in most cases'^^ agencies should notify the submitter early 
enough that the submitter can have adequate opportunity to present its 
views to the agency prior to the formulation of its final decision. Since 



'^^ Footnote omitted. 

'^'*The FTC Improvement Act of 1 980, ^wpra note 85, adopts this approach, requiring 
notice only after a determination has been made to release documents. In practice, 
however, the FTC continues to notify submitters and invite the expression of their views 
before making a determination whenever it appears that the documents contain confi- 
dential information. Interview with J. Schwartz, July 25, 1980. 

'^^Zotos Int'l, Inc. v. Kennedy, 460 F. Supp. 268, 279 (D.D.C. 1978). 

'*"An exception to this general rule could reasonably be made for information fall- 
ing within categories previously determined by rulemaking not to be covered by ex- 
emption 4. See notes 106-13 supra and accompanying text. 

"441 U.S. at 318-19. 

'''Id. 

"■'There could be cases in which the information in question is so obviously not within 
exemption 4 that the development of an administrative record in which the submitter has 
an opportunity to participate is not warranted. Obviously, however, such cases would not 
normally be taken to the courts. 
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the nature of both the decision-making process and the appropriate 
role of the submitter vary from one agency to another, each agency 
should establish its own requirement for this sort of notice by regula- 
tion — a legislated notice requirement is not necessary and would prob- 
ably be unduly inflexible. 

The submitter ought also to be notified of the final decision — if it 
includes the release of information the submitter has maintained 
should be withheld — in sufficient time to seek judicial relief.'''^ Since 
notice between a final determination and actual release constitutes the 
bare minimum required by notions of fairness, if not by constitutional 
due process, ''*^ it is recomrriended that Congress amend the FOIA to 
mandate it for all agencies, as it has already done for the FTC.'^^ 

4. Nature of the Process of Decision 

One of the major issues in determinations under exemption 4 is the 
extent of the involvement of the interested parties — the submitter and 
the requester — in the process that leads up to a final agency decision. 
This involvement is of particular significance to the submitter, which 
may stand to suffer substantial economic loss from an erroneous deci- 
sion. This issue may be divided into three separate questions. First, 
what involvement in the initial decision should be permitted the sub- 
mitter? Second, should some sort of administrative appeal be allowed a 
submitter? And, finally, what role, if any, should be allowed the reques- 
ter in this process? 

As we have already seen, most agencies tend to be quite flexible and 
informal in their approach to making decisions under exemption 4. It 
is standard practice in many of them for the FOI Officer or the staff 
member responsible for the initial determination to notify the submit- 
ter by telephone (usually with a follow-up letter for the record) of the 
nature of the request and to inquire what portions of the requested 
documents the submitter considers confidential. Without resort to 
formal rules of procedure, agency personnel generally afford the 
submitter the opportunity to make its views known in almost any 
convenient manner (taking into account the constraints imposed by the 
short time period within which the decision must be made). 

This informality is to be encouraged. While it is desirable — in order 
to insure that significant facts and arguments come to the attention of 



''*''If the recommendations of this report are adopted, a period of five days would seem 
to be adequate. See notes 164-67, infra, and accompanying text. 

''•^C/. Pharmaceutical Mfrs. Ass'n v. Weinberger, supra note 131; Note, supra note 4, at 
126-27. 

''"^S^e FTC Improvements Act of 1980, supra note 85. 
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the decisionmaker, and at the same time to establish an adequate 
administrative record — for the submitter to provide the agency with 
affidavits and written pleadings, in many cases the written word may be 
insufficient to convey adequately the business executive's concern that 
particular information would be of great use to his competitors. Agen- 
cies should, therefore, permit businesses to present arguments against 
release of their information in an informal conference whenever there 
is any reason to believe this would be useful. 

Many representatives of the submitter community feel that this sort 
of procedure is inadequate. What is necessary they insist is a more 
formal administrative hearing, with an opportunity to present oral 
testimony, perhaps even before an administrative law judge. '''^ 

There seems, however, to be little to be said in favor of a formalized 
procedure. The only apparent advantages of a more formal hearing 
are that it might permit the development of a fuller administrative 
record for review by the courts and that a hearing examiner might be a 
more capable decisionmaker.'^^ Experience suggests, however, that the 
administrative record necessary to a proper review by the courts can 
usually be provided by a proceeding limited to the submission of 
affidavits, documentary evidence, and written argument. '^^ And if, as is 
recommended below, an administrative appeal is allowed a submitter 
disappointed by the initial decision, the identity of the person responsi- 
ble for that decision is less crucial. 

On the negative side, granting the submitter a right to an oral 
hearing would unquestionably add substantially to the cost and delay 
of the proceeding. It can be expected that submitters would request 
such a hearing whenever the outcome seemed in doubt, those so 
inclined would also find in a hearing an effective technique for de- 
laying the ultimate release of the information in question — which 
would in many cases be nearly as satisfactory a result from the submit- 
ter s point of view as blocking disclosure altogether. 

A formal administrative hearing prior to an initial decision to release 
information should not, therefore, normally be required. Instead, 



"'Interview with James O'Reilly, June 1 1, 1980; Interview with Burt Braverman, June 
12, 1980. See House Hearings, supra note 49, at 71, 134-36, 270-71. 

'''**In some respects, in fact, the existing, less formal procedure would seem to be more 
advantageous for the submitter in that it is difficult for the agency decisionmaker to 
cross-examine affidavits and documentary evidence presented by the submitter in sup- 
port of its arguments, something one would expect a hearing examiner to do more of 
were the same evidence to be introduced at a formal hearing. 

"^S^^ Campbell, ^wpm note 5, at 137-39; House Report, 5M/?rfl note 5, at 61-63. If the 
agency record is insufficient, a reviewing court can remand the case for further proceed- 
ings in the agency. Camp v. Pitts, 411 U.S. 138, 143 (1973) {per curiam). 



PROTECTING BUSINESS SECRETS: FOIA 117 



those agencies that do not already formally provide for a written 
presentation of the submitter's views should amend their regulations to 
make it clear that this sort of participation by the submitter is not only 
permissible but highly desirable. Where necessary, agencies should 
also amend their regulations to make it clear that written presentations 
by the submitter may also be supplemented, to the extent useful, by 
informal discussion, either by telephone or in person between repre- 
sentatives of the submitter and the agency official responsible for the 
initial decision. 

The second question, whether an administrative appeal should be 
available to submitters, as it is to requesters,'"^ should be considered in 
light of the desirability of eliminating unnecessary expenditure of 
resources in the making of the initial decision. A submitter whose only 
opportunity to develop the factual record on which all further pro- 
ceedings are based (assuming that there will be no de novo judicial 
review of a decision adverse to the submitter) is likely to err on the side 
of overinclusiveness in preparing the initial presentation.'^' It would 
help to avoid this were the submitter not only allowed an administra- 
tive appeal but were assured the opportunity to develop a fuller record 
in the process. It may, in fact, be sensible for the appellate authority to 
refer the matter to an administrative law judge for a formal hearing 
when it appears that the factual problems presented are of sufficient 
complexity to warrant it.'^^ 

Giving the submitter a right to an administrative appeal does de- 
mand more resources and consume more time. Nevertheless, the 
availability of an administrative appeal together with the possibility of 
amplifying the administrative record where that appears necessary 
would seem sufficiently likely to reduce the time and effort spent on 
the initial decision that it is probably justified. It is recommended, 
therefore, that the submitter be allowed an administrative appeal to the 
same level, *'the head of the agency, "'^^ as the statute provides for an 
appeal by the requester. In the discretion of the appellate authority, 
the case may be assigned to an administrative law judge for the de- 
velopment of a further record. The prosecution of an appeal should be 
considered an administrative remedy whose "exhaustion" is a prere- 
quisite for filing "reverse-FOIA" suit. 



'^"5 U.S.C. § 552(a)(6)(A) (1976). 

'^'Given the short time period in which the initial decision must be made, there is likely 
to be little opportunity to supplement this presentation if informal discussion with the 
decisionmaker indicates a preliminary inclination not to follow the submitter's wishes. 

'^^C/. House Hearings, supra note 49, at 270-71 (Letter from James O'Reilly). 

'^^5 U.S.C. § 552(a)(6)(A) (1976). 
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The final question, whether the requester should be entitled to 
participate in the administrative proceedings, is ultimately of less im- 
portance than the preceding ones. To begin with, the requester is 
erititled to an expedited de novo review by the courts of an administra- 
tive decision denying release of any of the information requested.'^^ In 
this proceeding the requester may demand an index of the documents 
covered by the request in order that the requester have a reasonable 
opportunity to make intelligent argument about why they should be 
released.'^^ In theory, therefore, the requester is provided an ample 
means of vindicating the substantive rights granted by the FOIA. 

In practice, however, judicial review of the agency decision is often 
less than an ideal remedy for the requester. The resources available to 
the requester to pursue this remedy are often far more limited than 
those of either the agency or the submitter (which often intervenes in 
the court proceedings). Moreover, the judicial proceedings inevitably 
delay the ultimate release of whatever information is to be released, in 
many cases by months or even years. In practice, it may well, therefore, 
serve the requester's interests to permit the requester to participate to 
the extent feasible in the administrative proceedings. It may well also 
lead to a better result at the agency level by providing some opportu- 
nity for the testing of the presentations made by submitter in an 
adversarial context. 

As a practical matter, most of the agencies studied indicated that 
they would entertain the submission of views by the requester if 
offered, even though their rules made no provision for it. They also 
indicated, however, that requesters seem by and large to have very little 
interest in participating. 

The only substantial disadvantage of permitting the requester to 
participate in some fashion would seem to be that this might delay the 
ultimate determination. But this disadvantages only the requester, who 
ought to be permitted to waive the speedy determination called for by 
the FOIA if participation in the administrative decision seems more 
important. It is recommended, therefore, that the submitter be fur- 
nished an opportunity to participate as meaningfully as possible in the 
agency proceedings at both the level of the initial decision and the 
appeal. 

5. The Problem of Time 

The FOIA presently requires that agencies decide within ten busi- 
ness days whether to release requested information, with one ten-day 



'"5 U.S.C. § 552(a)(4) (1976). 

'^Vaughn V. Rosen, 484 F.2d 820 (D.C Cir. \97S),cerLdenied,Al5U.S. 977 (1974). 
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extension of this period allowed "in unusual circumstances."'^^ The 
agency must decide an appeal by the requester from a decision to 
withhold documents within twenty working days from the date of 
notice of appeal is received. '^^ Difficult enough to meet for ordinary 
FOIA requests, these deadlines are often entirely unrealistic in cases 
involving business records, in which it is often not only necessary to 
review bulky documents page by page, but to notify the submitter, 
await a written presentation of its views, and consider those views in 
light of complex technical and legal questions before arriving at an 
initial determination that can be communicated to the requester.'^® 
One study of the cases in which "reverse-FOIA suits" had been filed 
concluded that the agency had failed to meet the statutory deadlines in 
virtually every one.'^^ Agencies are even less likely to be able to make 
timely determinations under the Act if they are, as recommended 
above, also required to entertain the views of requesters and to hear 
administrative appeals by submitters. 

In practice requesters are generally understanding about the situa- 
tion faced by an agency caught between a statutory requirement that it 
act within a specified time and the practical impossibility of doing so 
while still giving adequate consideration to the views of the submitter. 
And the courts have not appeared anxious to enforce the statutory 
time limits.'^" Nevertheless it is hardly sound legislative policy to con- 
tinue an unworkable mandate. It is recommended, therefore, that for 
requests involving information that may fall within exemption 4 the 
time limits for an initial determination be extended from ten to twenty 
business days.'^' The current availability of extensions of time "in 
unusual circumstances" and for administrative appeals should prob- 
ably remain unchanged. 

There is often a further delay once an agency has determined to 
release a document before it is actually given to the requester. Many 



'^*^5 U.S.C. § 552(a)(6) (1976). 

'"'Id. 

'^^For those agencies that notify the submitter and allow it a specified time to seek 
judicial relief before the documents are released, there is an additional delay. The action 
that tolls the statutory time limit, however, is the determination whether to comply with the 
request, not the actual delivery of the documents. Id. 

'^^Campbell, supra note 5, at 198. 

'""'^Seeid. at 126^28. 

"^'This particular length of time is, obviously, arbitrary, and is not critical. The 
recommendation accords with that made by Professor Campbell. Id. at 198. Her sugges- 
tion was, however, that the twenty-day period allowed for administrative appeals be 
halved. The House Committee on Government Operations decided after its study of the 
matter, to defer any action on extending the time limits. House Report, supra note 5, at 
53. 
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agencies, either as a matter of informal practice, '^^ or by rule,'^^ or, for 
the FTC, at least, by statute,'^ provide the submitter some period after 
it has been notified of a determination to release within which to seek 
injunctive relief against disclosure. This period varies from an infor- 
mally determined "several days" to the more formal ten business days 
of the FTC Improvements Act'^^ or the regulations of the EPA.'^^ If the 
total allowable time between the filing of a request and a final agency 
decision is increased from thirty or (in "unusual circumstances") forty 
business days to forty or fifty business days, and if an administrative 
appeal is afforded the submitter as a matter of course, it would seem 
that the period allowed for filing a lawsuit might appropriately be 
reduced. During the pendency of an appeal, the submitter would have 
ample opportunity to make preliminary arrangements against the 
possibility of having to file a lawsuit, should the appeal be unsuccessful. 
It is recommended that Congress amend the FOIA to prohibit the 
actual release of a document submitted by a private party over the 
objection of that party prior to five business days after actual notice has 
been given to the submitter of the determination to release. This would 
mean that an agency would be required to release information it 
determines not to be exempt no later than forty-five business days 
(fifty-five where there are "unusual circumstances") after the request is 
filed. This would lengthen the present time limits by only five business 
days overall. '^^ 

VI. "REVERSE-FOIA" LITIGATION 

The Chrysler decision'^® resolved many, but not all of the questions 
surrounding the so-called reverse-FOI A lawsuit, but it left matters in a 
state that can only be described as untidy. 
It is now clear that: 

1. a submitter has no cause of action arising out of exemption 4 
itself, or out of the Trade Secrets Act'^^ to enjoin release of 
documents alleged to fall within the exemption or the Act; but 



'^^£.g-., Naval Sea Systems Command. See note 114, supra, and accompanying text. 
'^'E.g., 40 C.F.R. § 2.205(0 (1980) (EPA). 
'^FTC Improvements Act of 1980, supra note 85. 
'''Id. 

'^'Supra note 163. 

'^'At least for those agencies that presently give the submitter ten days notice before 
actually releasing the documents. 

'^^Chrysler Corp. v. Brown, 441 U.S. 281 (1979). 
'^^18 U.S.C. § 1905 (1976). 
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2. a submitter may sue under the Administrative Procedure Act to 
enjoin a disclosure that is alleged to be "not in accordance with 
law" under APA section 10(e)(2)(A).''' 
The principal difficulties left by Chrysler are the uncertainty of the 
meaning of the Trade Secrets Act — in which most reverse-FOI A suits 
find the "law" that would be violated by a proposed release of informa- 
tion pursuant to a FOIA request'" — and the lack of guidance with 
respect to the scope of judicial review of an agency action challenged 
under the APA. There are also some unresolved questions with respect 
to the proper venue for such an action, particularly if both the submit- 
ter and the requester bring suit to overturn the agency's decision. 
While it is possible that the courts will eventually work these problems 
out satisfactorily without the assistance of Congress, it would be far 
more efficient and more likely to lead to a rational and comprehensive 
treatment of the problems if Congress would address them directly. 

A. Source of the Substantive Right to 
Enjoin Disclosure 

The law of reverse-FOIA actions following Chrysler permits an 
agency to release information that falls within exemption 4 in three 
situations: 

1. the release is independently authorized by statute; 

2. the release is made pursuant to an agency regulation adopted 
under a statutory delegation of authority (normally to be found in 
the agency's organic legislation); ^'^ or 

3. the information, although within exemption 4, is not within the 
category of information described in the Trade Secrets Act and 
the agency chooses to exercise its discretion to disclose the in- 
formation. 

Neither of the first two situations pose any particular difficulties of 
administration. But the scope of discretion created by the gap, if 
indeed there is any, between the universe of information described by 
exemption 4 and that described by the Trade Secrets Act, was left in 
doubt by Chrysler. 

There are, it would appear, at least four possible interpretations of 
18 U.S.C. section 1905. The first, and perhaps most appealing, is that it 



"«5 U.S.C. §706(2)(A)(1976). 

'"There are also particular provisions restricting the release of private information in 
other statutes that might be implicated in such an action. See note 41, supra. 
"M41 U.S. at 295-96, 302-3. See Note, supra note 4, at 1 15-17. 
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describes a class of business information that is precisely coextensive 
with that described by exemption 4 of the FOIAJ" This view not only 
has the virtue of simplicity, but it recognizes the similar, if not identical 
policy considerations — i.e., the protection of the secrecy interests of 
private business against unwarranted invasion and the protection of 
the ability of government to obtain the commercial and financial in- 
formation it needs to govern — that underlie the two statutes. Reading 
exemption 4 and section 1905 to be coextensive is also supported by the 
similarity of their language (which was observed, perhaps more than 
just in passing, by the Court in Chrysler^'^^). 

Another interpretation, which finds substantial support in the leg- 
islative history of section 1905, is that it only prohibits the disclosure of 
the three very limited classes of information covered by the three 
statutes that were its predecessors.'^^ This interpretation would leave a 
relatively broad area of information that falls within exemption 4 and 
is therefore exempt from mandatory disclosure but could still be 
released in the agency's discretion because its release is not prohibited 
by section 1905. 

A third interpretation is that §1905 is narrower, but only slightly 
narrower than exemption 4.'^^ This would leave some room, although 
considerably less, for agency discretion. 

Finally, it is conceivable, though unlikely, that section 1905 might be 
read to be broader than exemption 4, with the result that information 
required to be released if requested under the FOIA would fall within 
the prohibition against disclosure of section 1905. The way out of that 
conflict, as the Chrysler court indicates in a footnote, is to treat the 
disclosure as ^'authorized by law" because of the FOI A,'^' and therefore 
permissible under section 1905. 

Simply stated, the issue posed by these varying possibilities is the 
latitude of the discretion allowed to agencies to release information 
that, because it falls within exemption 4 is not required to be disclosed. 



' '^This is the view taken by most of the courts that have considered the question. Note, 
supra note 4, at 115 n.44. But see the discussion in Westchester Gen. Hospital, Inc. v. 
Department of Heahh, Educ. & Welfare, 464 F. Supp. 236, 246-48 (M.D. Fla. 1979). 

''M41 U.S. at 319 n.49. 

'"The first person to draw attention to this argument was Clement. Supra note 5, at 
607-17. This is the view of § 1905 taken by the Justice Department in a post-C/ir>'5/^r 
memorandum to agency general counsels. Memorandum from Barbara Allen Babcock to All 
Agency General Counseh, 6-7 (June 21, 1979). It is perhaps significant that the Supreme 
Court did not cite the Clement article in Chrysler. 

'^''This was apparently the view of the House report on the 1976 amendment to 
exemption 3. See H.R. Rep. No. 94-880, 94th Cong., 2d Sess., pt. l,at 23 (1976). See also 
Clement, supra note 5, at 605-6. 

'^'441 U.S. at 319 n.49. 
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If section 1905 were interpreted according to either the first or the last 
of the possibilities described, there would be no discretion; disclosure 
would either be required under the FOIA or would be prohibited by 
section 1905/^^ If either of the remaining interpretations were 
adopted^ on the other hand, agencies would be allowed some leeway 
between their obligation to disclose under the FOIA and the prohibi- 
tion against disclosure of section 1905. Within this latitude, whether 
greater or lesser, agencies would be free to exercise their discretion to 
release information when justified by the public interest. 

While on first impression it would appear that, given the language 
and the policy of the two statutes, it would be most sensible for section 
1905 to be read as precisely congruent with exemption 4, there are 
substantial drawbacks to that construction. By removing the possibility 
of discretionary disclosure, it would remove the margin for error that 
agencies would otherwise enjoy. In every decision in which exemp- 
tion 4 is invoked, an agency would either be required to disclose the 
information because it does not fall within the exemption or prohibited 
from disclosing it because it does (and, by hypothesis, is subject to 
section 1905, a criminal statute). This construction would deprive agen- 
cies of the comfort of responding to claims for confidential treatment, 
by saying, in effect, "We believe the documents requested are not 
within exemption 4 and we must therefore disclose them, but even if 
we are wrong, we have decided to exercise our discretion to release 
them." 

The negative consequences of eliminating this leeway for error 
would, moreover, go beyond merely letting agency personnel charged 
with making these decisions sleep better at night. First, it would pre- 
sumably require that many decisions be scrutinized more carefully and 
that counsel be consulted more often in order to be sure that the legal 
standard is properly applied; and this would presumably increase the 
costs of administering the FOIA. Second, it would tend to inhibit 
disclosure as agencies erred on the side of a cautious avoidance of the 
criminal sanctions of section 1905. 

The elimination of a role for agency discretion may also affect the 
nature of judicial review of decisions to release business information. 
Chrysler clearly established''^ that APA review of agency decisions to 



"®As the Chrysler court suggested, the FOIA could provide the necessary "authoriz- 
[ation] by law" to neutralize the general prohibition of § 1905 if that section were 
construed to be broader than exemption 4. It is conceivable that the FOIA could even be 
read to authorize an agency to exercise its discretion to release material that is within both 
§ 1905 and exemption 4. Although Chrysler does not appear to rule out this interpreta- 
tion, such a reading would hardly be consistent with the spirit of the opinion. 

'^M41 U.S. at 318. 
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disclose information pursuant to the FOIA is governed by section 10(e) 
of the APA, which provides for the setting aside of agency action that 
is: 

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in 
accordance with law; 

* * * 

(F) unwarranted by the facts to the extent that the facts are subject to trial 
de novo by the reviewing court. '^" 

In a somewhat obscure pronouncement, the Court also indicated that 
"the decision regarding . . . the scope of section 1905 . . . will necessarily 
have some effect on the proper form of judicial review . . ."'^' The only 
readily apparent explanation for this statement is that the Court con- 
templates that judicial review of a discretionary decision to release 
information falling within exemption 4 but not within section 1905 
would be less searching than review of a decision that a document did 
not fall within section 1905.'®^ The former would involve only a deter- 
mination that the decision was not "arbitrary, capricious, [or] an abuse 
of discretion," whereas the latter would call for the reviewing court to 
decide whether the agency's decision was "in accordance with law" — 
that is, whether the agency had properly applied the legal standard of 
section 1905 to the facts before it. If this analysis is correct, construing 
section 1905 to be narrower than exemption 4 would facilitate judicial 
review in many instances since the reviewing court would be called on 
only to decide whether the agency had abused its discretion. On the 
other hand, if information falls within exemption 4, its release would, 
by definition, be likely to "cause substantial harm to the competitive 
position" of the submitter. '^^ 

A submitter should have the right to enjoin such a disclosure except 
when the disclosure is made in service of some overriding pubhc 
interest.'^'* The need to afford protection to the legitimate interests of 
submitters would seem to outweigh whatever savings in administrative 
judicial costs might be achieved by a more restrictive interpretation of 
section 1905. 

Unless Congress intervenes, the scope of section 1905 will eventually 
be settled by the courts, although not, it is certain, without some 



'««5 U.S.C. § 706(1976). 

^**^441 U.S. at 319. 

'^'^See Note, supra note 4, at 122-23. 

^^^See notes 23-28, supra and accompanying text. 

'**''Even in this sort of case it can be argued that the submitter would be entitled under 
the due process clause of the Constitution to be compensated for the value of the 
information. See Note, supra note 4, at 124—32. 
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difficulty. In an ideal world, it could be wished that Congress might 
step in and clarify the matter. Unless, Congress chooses to conduct a 
comprehensive review of the FOIA, however, this seems an unlikely 
eventuality. Under those circumstances, this report offers no specific 
recommendation on the issue beyond the above comments. 

B. Scope of Review 

As mentioned above, Chrysler left "the proper form of judicial 
review"'^^ for later definition, although pointing out that, under the 
APA, "[d]e novo review by the District Court is ordinarily not necessary 
to decide whether a contemplated disclosure runs afoul of §1905."'^^ 
The Court thus avoided giving a definitive answer to one of the most 
controversial of the questions associated with the FOIA, whether a 
court called upon to review an agency decision to release information 
pursuant to an FOIA request should conduct a de novo investigation of 
the facts or should limit its deliberations to a consideration of the 
administrative record. 

One of the principal arguments favoring a departure from the 
normal form of review under the APA in reverse-FOIA proceedings is 
that it is required by justice and symmetry. The FOIA provides for de 
novo review of a decision to deny a request.'^' Since the interests of a 
submitter claiming that it might lose valuable commercial secrets are at 
least as strong as those of a requester, it is argued, it is only fair to give 
the submitter equal procedural rights. As the Court of Appeals for the 
Fourth Circuit put it: 

Should not the person who is threatened with harm through a disclosure, 
which the Congress has indicated clearly is against the public policy as 
expressed in the FOIA itself, be the proper one to assert that right to 
protection from disclosure assured him under exemption 4, in an equity 
action in which he can have a de novo trial? The envious competitor or the 
curious busybody demanding access to that private information has the 
right to such a de novo trial. The Act gives it to him. But is not the same right 
to be implied, when the supplier, with a right that Congress gave him "not 
only as a matter of fairness but as a matter of right," seeks what may be 
regarded as correlative relief?'*** 

It has also been argued that the expertise of an agency in its primary 
field of operations does not necessarily imply the expertise necessary to 



'^M41 U.S. at 319. 

'**M41 U.S. at 318. See Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 
415 (1971). 

'**^5 U.S.C. § 552(a)(4)(B) (1976). 

'**'*Westinghouse Elec. Corp. v. Schlesinger, 542 F.2d 1 190, 1213 (4th Cir. 1976), cert, 
denied, 431 U.S. 924 (1977). 



1 26 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

determine whether the release of particular information may result in 
competitive harm to the submitter.'®* A number of individuals associ- 
ated with the submitter community who were interviewed in connec- 
tion with this study claimed also that the asserted lack of agency 
expertise in evaluating the potential of information to cause competi- 
tive harm is aggravated by a pro-disclosure bias on the part of agency 
personnel. '^^ 

On balance, de novo review seems unwarranted in most reverse- 
FOIA cases. Although prior to Chrysler^ most of the courts that ad- 
dressed the question held that the appropriate scope of review in 
reverse-FOI A cases was denovo. '*' Many of the academic commentators 
favor a more limited review based exclusively on the agency record.'*^ 
Such a review comports with the rule established in Citizens to Preserve 
Overton Park, Inc. v, Volpe,'^^^ which held that, in reviewing agency action 
challenged as "arbitrary, capricious, an abuse of discretion, or other- 
wise not in accordance with law,"^** the courts are limited to consider- 
ing the agency record. '^^ If the administrative record is too scanty to 
permit adequate review, as has been argued is often the case,'*^ the 
court may remand to the agency for the development of a fuller 
record. '^^ The lack of symmetry in the remedies afforded requesters 
and submitters is not irrational considering the strong anti-disclosure 
bias that Congress sought to alter by enacting the FOIA and its 1974 
amendments.'^® As to the claims that the pendulum has now swung and 
that some agencies now demonstrate a clear pro-disclosure bias,'*^ the 
House Committee on Government Operations found, after lengthy 
hearings on reverse-FOI A lawsuits, that "evidence to substantiate 
allegations of the agency bias in favor of disclosure of business in- 
formation has not been presented. "^"^ The evidence derived from the 



^^'^See House Hearings, supra note 49, at 143-44 (testimony of Burt Braverman). 

'^"Interview with Burt Braverman, June 12, 1980; Interview with James O'Reilly, June 
1 1, 1980. See also House Hearings, supra note 49, at 145. 

'^'Sff Clement, supra note 5, at 631 n.205. 

'^^5^^, e.g., Campbell, 5w/>m note 5, at 136-43; Clement, jM/?m note 5, at 628-33; Note, 
supra note 4, at 123. But see Patten & Weinstein, Disclosure of Business Secrets Under the 
FOIA, 46 Ad. L. Rev. 193 (1977). 

'^^5w/>ra note 186. 

'^^ Administrative Procedure Act § 10(e)(2)(A), 5 U.S.C. § 706(2)(A) (1976). 

'^HOl U.S. at 415. 

^'^^See House Report, supra note 5, at 60. 

'^'Camp V. Pitts, 41 1 U.S. 138 (1973) {per curiam). This is what the Court did in C/ir)i5/^r, 
441 U.S. at 318-19. 

^"^^See Campbell, supra note 5, at 138-39; Clement, supra note 5, at 630-31; House 
Report, supra note 5, at 61. 

'^^5^^, e.g.. House Hearings, supra note 49; Patten Sc Weinstein, supra note 49, at 204. 

'•^■"'House Report, supra note 5, at 61. 
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interviews conducted in the course of this study points in the same 
direction. ^^' 

There are, moreover, substantial drawbacks to de novo review. The 
costs to the agency, the submitter, the courts, and, if it chooses to 
intervene, the requester, increase markedly. Moreover, the delay en- 
tailed in the development in court of a full factual record vitiates the 
speed of response on which Congress laid so much stress in enacting 
the FOIA. Since the useful life of information is often short, the 
submitter may often be able to achieve its essential purpose by delaying 
disclosure, even though it may ultimately be determined that the 
information requested was not exempt. Under these circumstances, 
the temptation will be overwhelming for the submitter to interpose 
lengthy judicial proceedings as a delaying tactic whether or not there is 
a meaningful chance of ultimately prevailing on the merits. 

In sum, although the matter is not entirely free from doubt, until it is 
more convincingly demonstrated that de novo review is necessary to 
protect the interests of submitters, it is recommended that the courts, 
applying the usual rules of administrative law, limit their oversight of 
administrative decisions to disclose business information to a review of 
the administrative record. Since this appears to be the teaching of 
Chrysler, no legislative action is called for. 

C. Jurisdiction 

Although there may have been at one time a question about the 
jurisdictional basis of reverse-FOIA lawsuits,^"^ Chrysler resolved any 
doubts that may have remained, holding squarely that jurisdiction 
depended exclusively on the "federal question" jurisdiction provision 
of 28 U.S.C. section 1331,^^^ the federal substantive right being fur- 
nished by the APA.^**^ Since the elimination of the $ 10,000 amount-in- 
controversy limit for actions founded on that section against the 
United States, its agencies, officers and employees, ^^^ section 1331 
provides a fully adequate basis of jurisdiction. 

D. Venue 

The question of where reverse-FOIA actions might be brought is 
somewhat more difficult. In actions brought by requesters under the 
FOIA, venue is proper where the plaintiff resides, where the agency 



^^'Footnote omitted. 

"^^"^See Campbell, supra note 5, at 160-88 for a lengthy discussion of the question. 

^^^28 U.S.C. § 1331 (1976). 

^«H41 U.S. at 317. 

^«^Pub. L. No. 94-574, 90 Stat. 2721. 
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records are located, or in the District of Columbia.''*"^ But, Chrysler 
having eliminated the FOIA as the source of a submitter's substantive 
rights in an action to block release of documents, it follows that the 
venue provisions of the FOIA would not apply to such an action. A 
submitter would, therefore, have to rely on the venue provisions of 28 
U.S.C. section 1 39 1'^'*' which defines venue for federal question cases. If 
the submitter sues only the agency with custody of the documents in 
question, it may sue in the district in which the agency or an official 
named as a defendant resides, where the cause of action arose, or 
where the plaintiff resides. ^"^ If, as is normally the case, the plaintiff is a 
corporation, venue will often be available in only two places: where the 
agency resides^"^ (which in many cases will also be where the cause of 
action arises) and in the plaintiffs state of incorporation.^'"' These 
venue provisions are probably adequate in most situations. 

A different problem is presented, however, where the plaintiff 
wishes to join the requester in the same action.^" In such a suit an 
independent ground of venue must be found as to the requester, 
which, under 28 U.S.C. section 1391(b),^''^ is where the requester re- 
sides or where the claim arose. Unless the requester resides either 
where the federal defendants reside or in the plaintiffs state of incor- 
poration, it may be impossible to join the requester and the federal 



'-'"'^5 U.S.C. § 552 (a) (4) (B) (1976). 

2'"28 U.S.C. § 1391 (1976). 

^'^**28 U.S.C. § 1391(e) {1976). 

'■^•'^The agency resides where its headquariers are located, and not where it may have 
regional offices. Reuben H. Donnelley Corp. v. FTC, 580 F. 2d 264 (7th Cir. 1 978). If the 
records in question are held in a regional office, it is possible that venue could be located 
there on the grounds that the cause of action arises there or because the plaintiff chooses 
to sue the federal officials with custody over the records rather than naming the agency as 
the defendant. 

'^"•Although the Supreme Court has not definitively ruled on the question {see Abbott 
Laboratories v. Gardner, 387 U.S., 1 56 n. 20 ( 1 967)), it appears that the "residence" of a 
plaintiff corpordiion for venue purposes is only its state of incorporation and not where it 
is doing business. See Reuben H. Donnelley Corp. v. FTC, supra note 209, at 268—70; 
C. Wright, Handbook of the Law of Federal Courts 176 (3d ed. 1976). 

''"Until recently it might have been considered highly desirable to do so in order to 
forestall the possibility that the requester would commence its own separate action under 
the FOIA in a different court and perhaps win a Judgment that it was entitled to 
disclosure of the documents in question notwithstanding the pendency of the submitter's 
action, or even the fact that another court had enjoined release of the documents. See 
Consumers Union of the U.S. v. Consumer Product Safety Commission, 561 F.2d 349 
(D.C. Cir. 1977), The Supreme Court eliminated the possibility of such a conflict, 
however, in GTE Sylvania, Inc. v. Consumers Union of the U.S., 100 S. Ct. 1 194 (1980), 
in which it held that a requester is not entitled to disclosure of documents the release of 
which has been enjoined by another federal court. A submitter may nevertheless find it 
desirable for tactical reasons to join the requester in a reverse-FOIA suit. 

^'^28 U.S.C. § 1391(b) (I976)." 
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defendants in one lawsuit.^'' The difference between the venue avail- 
able to the requester and that available to the submitter may give rise to 
an additional problem. Some district courts (including the District 
Court for the District of Columbia) have acquired a reputation as being 
inclined to favor requesters in FOIA litigation, and others have ac- 
quired a reputation as being sympathetic to submitters.^'"* The re- 
quester would often, therefore, prefer to have the applicability of 
exemption 4 decided in one forum, and the submitter in another. As a 
result of the Supreme Court's recent holding^'^ that one district court 
could not order the release of documents whose release had previously 
been enjoined by another district court, there materializes a possibility 
of a race to the courthouse in cases in which exemption 4 is likely to be 
an issue. ^'^ 

This is a race, however, that the submitter will almost always be able 
to win: the requester may not file suit until it has exhausted its adminis- 
trative remedies, which at the very least would seem to require waiting 
out the ten-day period allowed for an initial decision^" and may require 
pursuing an administrative appeal. The submitter, on the other hand, 
can sue to block release of the documents as soon as it learns that they 
have been requested. The result may often be to frustrate the Congres- 
sional intent, embodied in the liberal venue provisions of the FOIA, 
that the requester be able to litigate in a forum convenient to it. If the 
submitter does file first, the requester may find it necessary, in order to 
assert its views on the applicability of exemption 4 where they can be 
effective, to intervene in the submitter's action. The requester may 
thus be forced into a court that is both less convenient and less sym- 
pathetic than that it might otherwise have chosen.^'® A congressional 
intent to favor requesters in the matter of venue should not, however, 
be overemphasized in this context. It is unlikely that, in enacting the 
venue provisions of the FOIA, Congress focused on the conflict that 
might arise between the interests of requesters and submitters. Had it 



^'^This would be true, for example, in a case in which the requester is a resident of New 
York, the plaintiff is a Delaware corporation, and the federal agency holding the records 
in located in Washington, D.C. 

^^"^See Huffman, Parties Change Strategies in Reverse FOIA Cases, Legal Times of 
Washington, May 19, 1980, at 6. 

'^'^GTE Sylvania, Inc. v. Consumer Prod. Safety Comm. supra note 211. 

^^^See Huffman, supra note 214. 

''''See 5 U.S.C. § 552 (a) (6) (A) (i) (1976). 

^"*The requester may, in some instances, find it necessary to intervene in actions in 
more than one district court. The litigation that gave rise to GTE Sylvania (supra note 
211), for example, involved documents furnished by several submitters. Twelve differ- 
ent reverse-FOI A suits were filed in Delaware, New York, and Pennsylvania. 1 00 S. Ct. at 
1 197 n.l. See House Report, supra note 5, at 64. 
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done so, it would almost certainly have also considered the interests of 
submitters not to be forced to sue to protect their valuable secrets in a 
court remote from their principal place of business. The balance of 
equities in such cases will depend on a variety of factors, including the 
size, character, and principal place of business of the respective private 
parties, the nature of the factual dispute, and the location of the 
documents. Under these conditions, it seems only sensible that, where 
both the requester and one or more submitters have filed lawsuits in 
different jurisdictions and neither side has chosen to intervene in the 
other's action, some means be found to consolidate all of the actions in 
one court. It may be possible for the courts, using such devices as 
joinder of parties, ^'^ intervention,^^^ consolidation,^^' and change of 
venue,^^^ to work out solutions that will bring all the interested parties 
together in one action in many instances.^^^ But there will be many cases 
in which they are insufficient. 

It may be possible, for example, under the change of venue statute, 
28 U.S.C. section 1404(a), for the submitter's suit to be transferred to 
the court in which the requester's suit is pending — or vice versa — and 
the two actions to be consolidated there under Rule 42.^^^ But section 
1404(a) permits transfer of a case only to another court "where it might 
have been brought"; and thus may not be effective to arrange con- 
solidation in all instances. Moreover, unless the agency defendant 
seeks the change of venue, which it may not have any incentive to do, 
the other private party will have to intervene in the distant forum to 
accomplish the transfer. And there is, of course, no way for the interve- 
nor to be sure in advance that its motion will be granted. Even when 
some combination of procedural techniques can accomplish the join- 
ing of all the relevant parties in one lawsuit, the maneuvering necessary 
to do so will almost certainly entail the expenditure of unnecessary 
resources of both litigants and courts. It would be preferable, there- 
fore, for Congress to amend the FOI A to furnish a simpler solution to 
the venue problem. ^^^ 



"^^^See Fed. R. Civ. P. 19. 

''''''See Fed. R. Civ. P. 24. 

''^'See Fed. R. Civ. P. 42. 

222^^^ 28 U.S.C. § 1404(a) (1976). 

^^^See House Report, supra note 5, at 65. 

^2^Fed. R. Civ. P. 42. 

^^^Two means of accomplishing this end were suggested during the 1977 House 
Hearings. See House Report, supra note 5, at 65. One witness urged that submitters be 
required tojoin the requesters in any reverse-FOIA action and that the requester then be 
permitted to remove the action to any district court in which the requester could have 
brought suit under the Act to compel disclosure. House Hearings, supra note 49, at 155 
(statement of Diane B. Cohn). This suggestion would entail the resolution of problems of 
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One possible solution would be to provide that, if the requester and 
the submitter sued in different courts, either could file a motion with 
the judicial panel on multidistrict litigation for consolidation of the 
suits in one district. The panel would apply the standards set forth in 
28 U.S.C. section 1407^^^ ("the convenience of parties and witnesses 
and [the promotion of] the just and efficient conduct of such actions**) 
in deciding whether and where the actions should be combined. Unlike 
the procedure established by that statute, however, the cases would be 
consolidated for all purposes and not just for pretrial proceedings. It 
would also be necessary, were this suggestion to be adopted, to provide 
for the transfer of one case or the other without regard to whether it 
could originally have been brought in the court to which it is 
transferred.^^' 

E. Exhaustion of Remedies 

Requesters are, under present law, required to exhaust their admin- 
istrative remedies before filing suit under the FOIA.^^^ As formal 
administrative remedies are not generally afforded submitters, they 
may usually sue to enjoin release of their documents at any time after 
the documents are requested. ^^^ Indeed, even where some form of 
administrative appeal is permitted the submitter, the FOIA's require- 
ment that a decision to release be implemented "promptly "^^^ has been 
interpreted to mandate giving the documents to the requester before 
the submitter's appeal has been processed. ^^' 

If the recommendation of this report that submitters be afforded an 
administrative appeal were to be adopted, it would be desirable to 
provide also that no reverse-FOIA suit could be filed before the sub- 



obtaining personal jurisdiction over both the requester and the agency in a court in which 
venue would be proper under ihe general venue statute. See notes 207-13, supra, and 
accompanying text. The proposal also ignores the possibility of cases in which considera- 
tions of justice might lead to the conclusion that the suit ought not to be removable at the 
requester's option, for example where the requester is a large corporation (or a repre- 
sentative thereoO and the svibmitter is a small business. 

Another suggestion is that both requester and submitter be required to exhaust their 
administrative remedies before suing. House Hearings, supra note 5 at 60-63. The loser 
could then sue and the winner intervene in the suit, seeking a change of venue. The 
preference would be for the requester's choice of forum. This suggestion entails similar 
problems. 

^'^^^'SSU.S.C. § 1407 (1976). 

''''Cf. 28 U.S.C. § 1404(a) (1976). See C. Wright, H.andbook of the Law of Feder.al 
Courts, 188-89 (1976). 

^'^""See 5 U.S.C. § 552(a)(6)(C) (1976). 

-^^See Campbell, supra note 5, at 129. 

^=^*'5 U.S.C. § 552(a)(3) (1976). 

"''^'5^^ Campbell, supra note 5, at 129. 
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mitter had exhausted its administrative remedies. The obvious corol- 
lary of this is that the agency must not release the documents until a 
sufficient time after the conclusion of the administrative appeal for the 
submitter to have time to seek judicial review. This will, of course, 
create the possibility that the submitter can use an administrative 
appeal to delay the ultimate release of the documents."^ But if the time 
limits recommended by this report were adhered to,^^^ the additional 
delay would be, at a maximum, only five business days. 

F. Attorney's Fees 

Although the FOIA authorizes the courts to award attorney's fees to 
requesters who have "substantially prevailed" in a suit against a recal- 
citrant agency ,^^'* Congress' failure to anticipate the reverse-FOIA law- 
suit leaves several problems relating to the award of litigation costs in 
an unsatisfactory state. ^^^ First, if a submitter brings a reverse-FOIA 
action to block the effectuation of an agency decision favorable to the 
requester, the requester may be forced to intervene in that suit to 
protect its interests. As the attorneys' fees provision is worded, how- 
ever, it does not authorize an award to such an intervener, even if it is 
successful. The statute provides that, "The court may assess against the 
United States reasonable attorney fees and other litigation costs 
reasonably incurred in any case under this section in which the com- 
plainant has substantially prevailed. ''^^^ At one level this result seems just. 
If the agency has sided with the requester, fairness does not seem to 
require an award of fees against the agency. On the other hand, had 
the dispute been cast in a different form — with the requester suing the 
agency and the submitter as defendants in an action under the Act, an 
award of attorney's fees under the Act would be allowed. And, from 
the requester's point of view, it matters little whether the objecting 
party is the agency or the submitter; the requester has still been forced 
to go to court to enforce its statutory right of access to the documents. 
In such cases the court should be given discretion to require the 
submitter to pay the requester's attorney's fees. Whether an award is 
made in a particular case should depend on the character of the two 
private parties to the litigation, the nature of the requester's interest in 



^^^See House Report, supra note 5, at 63. 

^^^See notes 156-67, supra, and accompanying text. 

^^^5 U.S.C. § 552(a)(4)(E) (1976). The statute calls for the award of fees to "com- 
plainants" who prevail. But since, under Chrysler submitters have no cause of action 
under the FOIA (44 1 U.S. at 294), the attorneys' fees provision is not available to them. 

^^■'5f^ generally Campbell, supra note 5, at 192-95. 

■-^•^S U.S.C. § 552(a)(4)(E)(1976)(emphasis added). 
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the documents, and the reasonableness of the position taken by the 
submitter in the suit. 

Second, where the unjustified persistence of the requester or the 
improper failure of the agency to resist disclosure forces the submitter 
to go to court to protect its interests, justice seems to require that the 
court be authorized to award costs and attorneys' fees to the submitter. 
When the agency has wrongly decided to release the documents it is the 
agency that ought to be required to pay. In cases in which the agency 
has correctly resisted disclosure but the requester has brought suit for 
release of the documents in which the submitter has been forced to 
intervene, the facts may occasionally warrant assessing the costs and 
fees against the requester. In deciding whether to award attorneys' fees 
to a submitter that has been successful in enjoining release of its 
documents, the court should give due regard to the four factors listed 
by the Senate Judiciary Committee in its report on the 1974 amend- 
ments to the FOIA: public benefit, commercial benefit to the com- 
plainant, nature of the complainant's interest, and reasonableness of 
the asserted legal basis for denying disclosure.^^' The Committee gave 
examples of the way these factors should be applied: 

Under the first criterion a court would ordinarily award fees, for exam- 
ple, where a newsman was seeking information to be used in a publication or 
a public interest group was seeking information to further a project benefit- 
ting the general public, but it would not award fees if a business was using the 
FOIA to obtain data relating to a competitor or as a substitute for discovery in private 
litigation with the government. 

Under the second criterion a court would usually allow recovery of fees 
where the complainant was indigent or a nonprofit public interest group 
versus [sic] but would not if it was a large corporate interest (or representative of 
such an interest). For the purposes of applying this criterion, news interests 
should not be considered commercial interests. 

Under the third criterion a court would generally award fees if the 
complainant's interest in the information sought was scholarly or journalis- 
tic or public-interest oriented, but would not do so if his interest was of a frivolous 
or purely commercial nature. 

Finally, under the fourth criterion a court would not award fees where 
the government's withholding has a colorable basis in law but would ordi- 
narily award them if the withholding appeared to be merely to avoid 
embarrassment or to frustrate the requester. ^^*^ 

According to these criteria, the Committee said, 



2=*'S. Rep. No. 854, 93d Cong. 2d Sess. 19 (1974), reprinted in Subcomm. on 
Government Information and Individual Rights of the Comm. on Government 
Operations, 94th Cong., 1st Sess., Freedom of Information Act and Amendments of 
1974 at 153. 

^'Vd. 
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[T]here will seldom be an award of attorneys' fees when the suit is to 
advance the private commercial interests of the complainant. In these cases 
there is usually no need to award attorneys' fees to insure that the action will 
be brought. The private self-interest motive of, and often pecuniary benefit 
to, the complainant will be sufficient to insure the vindication of the rights 
given in the FOIA. 

The court should not ordinarily award fees under this situation unless the 
government officials have been recalcitrant in their opposition to a valid 
claim or have been otherwise engaged in obdurate behavior. ^^^ 

A court applying these factors would, then, not award attorneys' fees in 
favor of a large corporate submitter against an individual or a non- 
profit public interest organization unless the requester had persisted 
^'obdurately" to Htigate an unjustified claim. On the other hand, if the 
requester is itself '*a large corporate interest," the court should be more 
ready to assess litigation costs against it. In sum, it is recommended that 
Congress amend the attorneys' fees provision of the FOIA to allow fees 
to be assessed in favor of a private party, whether requester or submit- 
ter, that substantially prevails, and to allow fees to be assessed against a 
losing private party rather than against the government in appropriate 
cases. 

G. Expedited Treatment 

The FOIA provides that suits by requesters under the Act be given 
priority over all other cases on the docket of the federal court with the 
exception of those "the court considers of greater importance. "^""^^ 
FOIA cases "take precedence on the docket" and "shall be assigned for 
hearing and trial or for argument at the earliest practicable date and 
expedited in every way."^^' This unusual mandate of expeditious treat- 
ment is necessary because of the critical time-dependence of most 
information. Judicial relief delayed is often quite literally judicial relief 
denied since too great a delay in access to requested information may 
render the information useless to the requester. It is anomalous that 
the absence of any equivalent direction to the courts that reverse-FOI A 
cases be treated expeditiously may lead to the same frustration of the 
clear congressional policy as if a court were to delay in awarding relief 
to a requester suing under the Act. Indeed, a cursory survey of some of 
the reported reverse-FOIA cases indicates that in many of them the 
time between the filing of a request and the ultimate resolution of the 



''''5 U.S.C. § 552(a)(4)(D) (1976). 
''''Id. 
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issue by the courts has been measured in years.^'*^ It is recommended, 
therefore, that, in establishing a clearer statutory pattern for reverse- 
FOIA litigation, Congress direct the courts to give reverse-FOIA suits 
the same priority as suits by requesters under the Act. 

VII. CONCLUSION 

The administration of exemption 4 of the FOIA probably achieves 
more satisfactory results in practice than the vociferous criticism ema- 
nating from business would seem to indicate. That criticism, however, 
evidences a great deal of suspicion and uncertainty that is, itself, quite 
real. And the perception that business secrets are not safe in the hands 
of the government is itself reason enough to attempt to rationalize 
agency procedures in order to provide greater guarantees that com- 
petitively sensitive information will not improperly be disclosed pur- 
suant to FOIA requests. Moreover, there appears to be at least equal 
cause for concern that business information escapes to competitors 
through means other than the FOIA, often simply as a result of sloppy 
administrative practices. 

The best way for agencies to attack both sets of problems is to assign 
information management a higher priority and to make the necessary 
organizational changes to reflect that priority. There are, in addition, a 
number of regulatory and statutory changes that should be made to 
rationalize the way in which FOIA requests that implicate exemption 4 
are handled within an agency and to provide submitters with proce- 
dural rights better adapted to the protection of their interests than the 
present law affords. 



^^^E.g., In Sears Roebuck &: Co. v. Eckerd, 575 F.2d 1 197 {7th Cir. 1975) the original 
request was filed in Feb., 1976. A preliminary injunction was granted in August, 1976. 
On April 25, 1978, the court of appeals ordered the dismissal of the complaint. A year 
later the Supreme Court vacated the judgment and remanded the case. Sears Roebuck & 
Co. V. Dahm, 44 1 U.S. 9 1 8 ( 1 979). The court of appeals them remanded the case to the 
trial court on June 28, 1979 with directions for the trial court to order that new 
administrative determinations be made in accordance with Chrysler. 600 F.2d 1237 (7th 
Cir. 1979). 

In Planning Research Corp. v. FPG, 555 F.2d 970 (D.C. Cir. 1977), the request was 
filed on Nov. 5, 1974. On March 10, 1977, the court of appeals reversed the trial court's 
dismissal for lack of jurisdiction and remanded for further proceedings. 
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Introduction 

Although grants have been awarded by the Federal Government for more 
than a century, it has been only in the last decade that there has been a traceable 
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pattern of grant disputes. These disputes have arisen throughout the Government, 
in a variety of contexts and a variety of programs. 

The number of disputes is impressive. Between 1970 and 1980, more than 
seventeen hundred grant-related appeals were filed in writing with the Federal 
Government. Countless others were handled informally or resolved at lower 
levels of government. The total amount of money at issue in these appeals is 
estimated at over $350 million J 

Many of these appeals — and particularly those involving large sums of 
money- — were brought by State and local governments. Others were brought by 
non-profit organizations, educational institutions, individuals and other recipients 
of Federal funds. 

This report looks at these appeals, and the administrative procedures de- 
veloped by Congress and the agencies to deal with them. Part 1 presents an 
overview of the grants system, and an introductory primer on the types of grant 
programs and potential grant disputes. Part 2 provides a summary of our study 
of thirty-four grantmaking agencies^ — the types of dispute resolution procedures 
used by the agencies and the nature of disputes brought before them. Part 3 
begins our analysis of the adequacy of existing grant dispute resolution proce- 
dures; it discusses the legal nature of a grant, and traces efforts by Congress and 
the Administration to distinguish grants from Federal procurement contracts. 
Chapter 4 considers existing procedures in light of constitutional due process 
concerns. Finally, Chapter 5 draws some conclusions and recommendations. 
Also included in the complete report (but not in this abridged version) are 
individual agency chapters which discuss, in detail, the appeals and appeals 
mechanisms of each of the thirty-four Federal and quasi-Federal agencies re- 
viewed in this study. 

I. The Grants System; An Historical Overview and Typology of 

Grants and Grant Disputes o 

A. An Historical Overview 

The earliest Federal grants were land grants awarded to the States in the 
late 1800's for the development of agricultural colleges, railroad construction, 

1. For further discussion of these figures, sec, pp. 172-3. infra. 

2. These agencies include: ACTION, United States Department of Agriculture (USDA), 
Department of Commerce, Community Services Administration (CSA), Department of Education 
(ED), Department of Energy (DOE), Environmental Protection Agency (EPA), Department of Health 
and Human Services (HHS), Department of Housing and Urban Development HUD), Department 
of Justice (DOJ), Department of Labor (DOL), Department of Transportation (DOT), Department 
of Defense (DOD), Department of the Treasury, Federal Emergency Management Agency (FEMA), 
Genera] Services Administration (GSA), National Science Foundation (NSF), National Endowment 
on the Arts and the Humanities, Nuclear Regulatory Commission (NRC), Office of Personnel 
Management (OPM), nine regional commissions. Small Business Administration (SB A), Veterans 
Administration (VA), and the Water Resources Council (WRC). Although technically not Federal 
agencies, the Legal Services Corporation (LSC) and Smithsonian Institution also were studied because 
they engage in grantmaking with Federal funds. 
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and other public purposes. During the same period, Congress authorized the first 
Federal grants of cash, targeting assistance for such diverse purposes as aid to 
the blind and the support of agricultural experimental stations.-' 

In the early 1900's, the number and size of Federal grant programs grew 
steadily. By 1922, grant expenditures totalled $118 million, nearly 80 percent 
of which was for a highway construction program initiated that year.'* 

The 1930's saw the advent of the New Deal, and the push for social reform. 
The Social Security Act of 1935^ and other grant-enabling statutes of that period 
were key elements in the country's effort to stimulate the economy and to create 
new jobs. ^ 

Through the next two decades, Federal grant programs continued to grow 
dramatically. In 1937, grant expenditures totalled approximately $296 million; 
by 1947, the amount reached $1.1 billion.'^ That figure doubled by 1950.^ By 
1960, more than $7 billion (or 7.6% of the Federal budget) was spent on grant 
programs.^ 

But the real explosion was yet to come. 

In the I960's, the Kennedy and Johnson Administrations used grant pro- 
grams as key weapons in their War Against Poverty. Through grants, the Federal 
Government sought to target resources to particular segments of the population 
and to implement Federal civil rights policy. 

With these goals, the Government changed not only the volume of grant 
activity, but also its direction. Prior to 1960, virtually all grants were awarded 
to States, and identified as "grants-in-aid." The term ^^cooperative federalism" 
frequently was used during this period to describe the grant-in-aid system, and 
to emphasize the voluntary nature of State participation.'^ Implicit in the notion 
of '^cooperative federalism" was a recognition of States' autonomy in developing 
and administering grant programs. As one commentator noted: 

Before the 1960s, the typical grant-in-aid programs were not used to 
resolve problems of national concern but were established to help state 
or local governments accomplish their respective objectives — 'to help 
them get farmers out of the mud'. ... In general, federal agencies 
saw- their role as one of technical assistance rather than of control: they 
offered advice and worked with the states to improve programs initiated 

3. Madden, "The Right to Receive Federal Grants and Assistance," 37 Fed. B.J. 17. 18 n. 
7 (Fall 1978). 

4. Advisory Commission on Intergovernmental Relations (ACIR) report, "Awakening the 
Slumbering Giant: Intergovernmental Relations and Federal Grant Law" (December 1980), p. 4. 

5. 49 Stat. 620. Amendments to the Act currently are codified throughout Volume 42 of the 
United States Code. 

6. Madden, supra n. 3, at 19. 

7. Office of Management and Budget, "Special Analysis H, Federal Aid to State and Local 
Governments," in Special Analyses, Budget of the United States Government 1979 at 175 (Jan. 
1978) (hereinafter referred to as "0MB Special Analysis H"). 

8. ACIR, "Significant Features of Fiscal Federalism 1976-77" (1977), p. 55, Table 38. 

9. OMB Special Analysis H, pp. 175, 184, Table H-5. 

10. Corwin, "National-State Cooperation — Its Present Possibilities," 8 Am. Law School 
Rev. 687, 704(1937). 
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by the states, and they did not substitute their policy judgment for 
those of state and local agencies .... Federal review and control of 
grant distribution in earlier decades was designed to accomplish the 
objectives of efficiency and economy in order to safeguard the federal 
treasury, and was not generally intended to affect the substance of 
grant programs.^' 

The grant programs of the "New Frontier'' and **Great Society" were 
different. In many cases, they were designed especially for the purpose of im- 
plementing social change. Federal oversight of the programs focused not only 
on specific program requirements, but also on broader national goals. 

During this period, there was a genuine quid pro quo: In exchange for the 
billions of dollars in grant funds awarded each year, States and local governments 
were required to give up some of the autonomy which had characterized the pre- 
1960 notion of cooperative federalism. Between 1960 and 1979, Congress en- 
acted more than twenty separate laws imposing national standards on grantees, 
notably in the areas of civil rights and environmental protection.'^ These statutes 
attached ''strings" to virtually all grants and were to be implemented by virtually 
all grantmaking agencies. In addition, in the 1970's, the Office of Management 
and Budget added another layer of ''strings," by establishing Government- wide 
cost and administrative standards for grants. 

State and local governments accepted these strings — and the billions of 
grant dollars that went along with them. Thus, in the 20-year period from 1960 
to 1980, the amount of Federal funds spent on grants to State and local govern- 
ments increased more than 13-fold: In 1960, the amount of such expenditures 
was roughly $7 billion; by 1981, it was estimated that expenditures would reach 
$96.3 billion.'^ Percentage- wise, the increase also was dramatic: In 1960, the 
amount of grant expenditures to State and local governments represented 7.6 
percent of the total Federal budget for the year; in 1979, such expenditures 
represented approximately 17.4 percent of the Federal budget.'"^ 

Moreover, during the 1960's and 1970's, significant numbers of Federal 
grants were made to nongovernmental entities, such as colleges and universities, 
hospitals, community-based and other non-profit organizations. Indeed, under 
the Economic Opportunity Act of 1964 and other legislation identified as part 
of the War Against Poverty, a whole cadre of organizations was created spe- 

11. Harbert, "Federal Grants-in-Aid: Maximizing Benefits to the States" (1976), p. 4, as 
cited in Cappalli, Rights and Remedies Under Federal Grants (BNA; 1979), p. 12. 

12. See Madden, "Future Directions for Federal Assistance Programs: Lessons from Block 
Grants and Revenue Sharing," 36 Fed. B.J. 107, 1 15 n. 48 (1977). Examples of these laws include 
the Civil Rights Act of 1964 and the National Environmental Policy Act of 1969. 

13. A further breakdown shows some of the growth spurts: 
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$82.9 billion 


0MB Special Analysis H at 175 


14. Id. a 


184, Table H-5 
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cifically for the purpose of receiving and administering Federal grant programs. 
These organizations — which included community action agencies, migrant and 
seasonal farmworker programs, and community health centers — often were one 
hundred percent federally funded. 

Taking these non-intergovernmental grants into consideration, the growth 
in Federal grant activity from 1960 to 1980 was even more astounding. Although 
no firm figure is available, grant outlays for these private sector activities are 
believed to amount to 30% of grant payments made to State and local govern- 
ments — for an estimated total grant outlay in 1981 of more than $125 billion. ^^ 

In the 1980's, the Reagan Administration has sought to reverse many of 
these recent grant trends.' Legislative initiatives have been designed to reduce 
and to consolidate the vast number of grant programs spawned in prior decades. 
Many of the programs originally targeted for community-based and other non- 
profit organizations have been eliminated or redesigned as part of larger, block 
grants awarded to States and local governments. '^ The myriad of Federal strings 
previously created has been abandoned or ignored. The notion of ''cooperative 
federalism" so popular in the 1950's has been resurrected as ''new federalism," 
and States have been assured "maximum flexibility" in administering grant 
funds. '"^ 

It still is too early to assess the full impact of these Reagan initiatives, and 
their long-range effect. In the meantime, however, it is important to review the 
current situation, and the ways by which Congress and the agencies themselves 
have viewed Federal grants and grant-related disputes. 

B . Types of Grant Programs 

As the foregoing section suggests, there are various types of grant programs 
and various types of grantees. Before considering the more specific issues of 
this report, it may be helpful to review quickly the nature of these variations. 

There are at least five ways to categorize grants. Firsts grants may be 
classified as being either mandatory or discretionary. Second, grants may be 
classified as being either block or categorical. Third, grants may be categorized 
according to their program purpose. Fourth, grants may be categorized according 
to the type(s) of eligible recipients. Fifth, grants may be categorized according 
to their anticipated duration. Each of these categorizations is discussed below. 

1 . Mandatory versus Discretionary Grants 

The distinction between mandatory and discretionary grants relates primarily 
to the amount of discretion allotted to an agency in the award of grant funds. 
The discretion may lie with respect to both the selection of a recipient and the 
determination of levels of funding. 

15. Catz, "Due Process and Federal Grant Termination: Challenging Agency Discretion 
Through a Reasons Requirement,'^ 59 Wash. U.L.Q. 1067, 1069 (Winter 1982). 

16. See, e.g., the Omnibus Budget Reconciliation Act of 1981, P.L. 97-35, 95 Stat. 357. 
For a brief discussion of the meaning of the term "block grant," see pages 148-9, infra. 

17. See, e.g.. Department of Health and Human Services, Interim Final Rules on Block Grant 
Programs, 45 C.F.R. Part 96, 46 Fed. Reg. 48582 (Oct. I, 1982). 
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''Mandatory" grants are authorized by statutes which require Federal agen- 
cies to award funds to eligible applicants which meet minimal requirements.'^ 
Once these requirements are met, applicants generally are viewed as having an 
* 'entitlement" to funds appropriated under the programs. 

Most mandatory grants are awarded to States ^ and are designed to provide 
supplemental funding to support traditional public services, such as public school 
education, law enforcement, public welfare, health services, housing and com- 
munity development, public employment, sewage treatment, highway and airport 
construction. Appropriations for mandatory grant programs often are divided 
among eligible applicants according to statutory formulae which take into account 
relevant demographic, social and economic data. The application of these for- 
mulae results in an allotment of funds to each applicant based on its size and 
relative needs. Block grants, as discussed below, are one type of mandatory 
grant. 

The authorizing statutes for ''discretionary" grants generally do not require 
agencies to award grants to any particular applicant or to support any particular 
type of activity. Rather, the statutes provide that the agencies "may" award 
grants to support certain types of projects. Eligibility for discretionary grants 
generally is not limited to States or units of local government, but instead is 
defined broadly to include any public or non-profit private entity.'^ 

The underlying intent of most discretionary grant programs is not to solve 
long-range, broad social problems. Rather, the programs typically are designed 
to target support for specific problems or to meet specific research needs over 
a finite period of time. Federal agencies are given broad discretion both in terms 
of selecting among applicants and determining levels of funding; there is no pre- 
ordained formula. 

2. Categorical versus Block Grants 

The distinction between categorical and block grants relates generally to 
the permissible range of eligible activities and the degree of discretion afforded 
the recipient. Categorical grants generally mandate that recipients use grant funds 
for specific purposes to aid specific segments of the population. Grant agreements 
for categorical grants typically include a full range of program and administrative 
requirements, virtually all of which are subject to Federal oversight. 

In contrast, block grants authorize a broader range of activities, allowing 
the recipient to make priority funding determinations. As fashioned by the Reagan 
Administration, block grants have a minimal number of Federal restrictions, and 
rely heavily upon State law and practices. The recipients of block grants are 
virtually always States and local governments. 



18. Applicants for mandatory grants usually are required to submit to the administering agency 
a "plan" which contains assurances that the applicant will comply with all grant conditions, and 
describes in general terms the activities which the applicant will undertake. 

19. There has been a recent movement to expand eligibility for these kinds of activities to 
profitmaking organizations. The National Science Foundation has been one of the first agencies to 
undertake such awards. 
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Some grant programs have characteristics of both categorical and block 
grants. Thus, for example, the Comprehensive Employment and Training Act 
of 1973, as amended ,^*^ authorizes the recipients' discretion in the selection of 
program services, but mandates compliance with many Federal standards and 
requirements. 

3. Grant Purposes 

There is a full range of possible grant program activity. To name a few; 
The delivery of educational, health, welfare, cultural and other social services, 
housing and community development, public employment, job training, sewage 
treatment, energy development and assistance, transportation and wastewater 
treatment facility construction, as well as scientific research, and research and 
development activities. As indicated above, most of the federally-funded services 
historically provided by State and local governments (such as public school 
education, welfare, sewage treatment, highway construction, etc.) generally are 
being funded through block grants to the States. 

4 . Grant Recipients 

Some grants (such as the new block grants authorized under the Omnibus 
Budget Reconciliation Act of 1981)^' may be awarded only to State governments; 
others (such as grants for the construction of wastewater treatment facilities 
under the Clean Water Act)^^ are awarded primarily to local governments; still 
others (such as Headstart) may be awarded to private, non-profit organizations 
as well as to State and local governments. Finally, under certain circumstances, 
grants may be awarded to individuals or private profit-making organizations.^-' 

5. Duration of Grants 

Most grants are for a one-time project or a designated one or two year 
period. However, some grants provide for a multi-year program, with annual 
funding review. ^"^ This distinction is important in our later discussion of pre- 
award appeals. 

C. Types of Potential Grant Disputes 

Just as the types of grant programs administered by the Federal Government 
vary tremendously, so do the types of disputes arising out of grant administration. 
At the outset, a fundamental distinction must be drawn between "pre-award" 
and '* post-award'' disputes. 

] . Pre -Award Disputes 

The term '*pre-award" dispute refers to problems arising before a grant has 
been awarded. Pre-award disputes typically involve applicants who are disap- 
pointed with their non-selection or with the levels of approved funding. 

20. 29 U.S.C. § 801 et seq. 

21. See, footnote 16, supra. 

22. 33 U.S.C. § 1251 et seq. 

23. See, footnote \9y supra. 

24. For further discussion of grants with multi-year authorizations, see, p. 150, infra. 
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There may be several grounds for a pre-award dispute. For example, dis- 
appointed applicants may claim that the denial of their grant applications are 
caused by conflict of interest on the part of Federal or non-Federal '*peer" 
reviewers, the denial of legal rights afforded to applicants, the improper appli- 
cation of review criteria, or the failure of an agency to follow its own procedures. 
In addition, applicants may challenge the non-renewal of continuation grants. -^^ 

Where mandatory or entitlement grants are involved, Federal agencies gen- 
erally are required by statute to provide notice and the opportunity for a hearing 
before denying all or substantial funding to an eligible applicant. Similarly, 
agencies frequently are required by statute to provide notice and the opportunity 
for a hearing before denying refunding to continuation grant applicants. ^^ Where 
no such statutory requirement exists, the agencies rarely view the denial of 
refunding as an appealable decision. ^^ Absent statutory requirements to the con- 
trary, denials or reductions in discretionary funding generally are considered 
non-appealable. 

2. Post-award Disputes 

The term * 'post-award" dispute refers to problems arising after a grant has 
been awarded. The following types of post-award disputes tend to recur: (I) voiding 
of a grant; (2) suspension; (3) termination; (4) cost disallowances; (5) denial of 
requests for approval to incur expenditures; (6) disapproval of indirect cost or 
other special rates; and (7) cease and desist orders or compliance determinations. 
Although uniform Federal definitions of these terms do not exist, there is some 
common understanding as to their meaning. 

A grant may be ''voided'* (and funds recouped) when an agency determines 
that the award was obtained fraudulently or was otherwise illegal or invalid from 
inception. For example, at HHS, grants have been voided upon a finding that a 
grantee was not eligible to receive an award. 



25. Federal agencies, especially the Department of Health and Human Services (HHS), often 
support projects which are on-going in nature, i.e., they cannot be completed in one year. For 
example, the need to support health clinics to serve the poor may continue indefinitely. Accordingly, 
for the convenience of both the agency and the grantee (in terms of long-range planning and budgeting) 
grants are made to support a project over a multi-year "project period." After the initial year of 
support, the grantee must apply for successive "continuation" awards (or "renewal" funding), but 
is not required to compete with other projects for funding. If the annual application is approvable, 
funds are available, and the grantee has performed satisfactorily, the Federal agency will continue 
to fund the project. 

26. The Department of Justice, Legal Services Corporation (LSC), and Community Services 
Administration (CSA) have administered grant programs which are subject to such requirements. 
NOTE: For purposes of this report, it should be noted that although CSA ceased to exist as of 
September 30, 1981 , many of its programs and grants continue through the end of the current fiscal 
year. The procedures discussed in this report continue to apply to these grants, and currently are 
being administered by the Office of Community Services within HHS. 

27. However, HHS' new rules provide for administrative review of such actions when the 
non-renewal is based on the applicant's failure to comply with the terms of a previous award. 45 
C.F.R. Part 16, Appendix A, Section C(3). 
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"Suspension" of a grant means a temporary withdrawal of a grantee's 
authority to obligate grant funds, pending corrective action by the grantee or an 
agency decision to terminate the grant. The underlying reason for suspension is 
a failure of the grantee to comply with grant terms. A suspension order typically 
may be in effect no longer than thirty (30) days.^^ Because it is viewed as an 
emergency action, suspension generally is preemptive, and not subject to full 
appeals. However, once the 30 days elapses, the grantee generally is afforded 
notice and the opportunity for a hearing. ^^ 

"Termination ' of a grant means the permanent withdrawal of a grantee's 
authority to obligate previously awarded funds before the expiration date of the 
grant. ^^ Typically, a grant is terminated when the agency determines that a 
grantee has failed to comply substantially with grant terms and conditions. In 
such cases, the proceeding is called a "termination for cause." A grant also 
may be terminated by consent of both the grantee and grantor agency. ^^ 

"Cost disallowances" are determinations that particular costs incurred by 
a grantee and charged to a grant are not allowable under the terms and conditions 
of the grant award. For example, costs of construction may not be charged to 
most grants unless specifically authorized by statute. Absent specific authority, 
if a grantee nevertheless incurs construction costs and charges those costs to the 
grant, the agency may disallow those costs, i.e., require the grantee to reimburse 
those funds to the Federal Government. Disallowances commonly arise when 
grantees: (1) exceed their budgets (overall or in certain categories); (2) fail to 
obtain agency approval of certain costs; and (3) lack documentation supporting 
costs charged to the grant. Disputes arising from cost disallowances are by far 
the most common type of dispute arising in grant administration. 

Under certain circumstances, a grantee is required to obtain prior approval 
from an agency in order to charge certain costs to its grant. For example, grant 
funds under a domestic program typically may not be used to support foreign 



28. See, e.g., 42 U.S.C. 2996j(2) (LSC); 42 U.S.C. 5052 (ACTION). 

29. Id. 

30. A grant may be "panially" terminated as well as fully terminated. A decision by the 
agency to narrow the scope of the supported activity which prevents the grantee from using a part 
of the funds initially awarded is a partial termination. 

31. Historically, one of the major distinctions between a Federal grant and a Federal pro- 
curement contract was that the Government could not terminate a grant for the convenience of the 
Government. See, Mason * 'Current Trends in Federal Grant Law — Fiscal Year 1976," 35 Fed. B.J. 
167 (1976). However, there have been recent indications that this distinction no longer is as vital 
as it once was. For one thing, the Office of Management and Budget (0MB) circulars which establish 
the Govemmentwide principle that grants may not be terminated for convenience (0MB Circular 
A- 102, Attachment L, 0MB Circular A- 1 ID, Attachment L) do not apply to the new block grants 
enacted at the initiative of the Reagan Administration. Moreover, there recently have been some 
Federal court decisions holding that the Government may terminate grants for reasons related to the 
Administration's budgetary concerns and process. See, e.g. West Central Missouri Rural Devel- 
opment Corp. V. Donovan, C. A. No. 81-1581 (D.C. Cir., filed July 2, \9S\); Region X Peer Review 
Systems, Inc. v. Schweiker, No. C-2-8M067 (S.D.C. Ohio, filed Oct. II, 1981). These cases seem 
to make clear that there are valid reasons for grant terminations other thaan a grantee's failure to 
comply with grant terms and conditions. The full implications of the cases are not yet known. 
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travel, purchase major pieces of equipment, or to cover pre-award costs,- unless 
the grantor agency approves the expenditure in advance. If the grantee does not 
obtain prior agency approval and incurs such costs, they may be disallowed. 
Disputes may arise in this context both before and after such costs are disallowed. 
Before the matter reaches that point, a few agencies (such as the Departments 
of Education and Labor) permit grantees to challenge the agency's failure to 
give cost approval; afterwards, a grantee may challenge the disallowance itself. 

Another type of grant dispute involves the negotiation and approval of 
indirect and other cost allocation rates. Many grantees are recipients of numerous 
Federal grants. These grantees typically incur administrative and other general 
overhead costs which benefit more than one grant, and cannot be identified 
direcdy with any one grant. At least some of these costs may be regarded as 
* 'indirect. "^^ To facilitate the equitable distribution of indirect expenses to each 
grant, the grantee may negotiate with the Government to arrive at a certain 
percentage * 'indirect cost" rate, rather than having to determine the actual in- 
direct costs attributable to each grant. Special allocation plans or rates also may 
be required in situations where grantees incur joint direct costs. Disputes often 
arise out of these indirect cost rate and cost allocation plan negotiations. For 
example, grantees may challenge rates established by the Government, because 
the rate is too low or because in computing the rate, the agency refused to 
consider certain costs which the grantee believed should be included. 

A few granting agencies (such as the Departments of Education, Justice 
and Labor) have authority to order grantees to ' 'cease and desist* ' from violating 
any terms and conditions of their grants; noncompliance determinations also may 
be issued. Generally, this type of determination is made only after a complaint 
of noncompliance has been filed by a third party or the agency and, thereafter, 
investigated by the agency. The issuance of a cease and desist order or compliance 
determination may set the stage for graver sanctions, such as suspension, ter- 
mination or debarment. 

3 . Debarment 

Technically not a pre-award or post-award dispute, ''debarment" refers to 
a situation in which a grantee or grant applicant is determined to be guilty of 
malfeasance or is determined to be so untrustworthy that a Federal agency refuses 
to do business with the grantee for a specified period of time, e.g. two years. 
A debarred entity is disqualified from future participation in any grant program 
administered by the agency, not just the grant program(s) which gave rise to the 
finding of misconduct. Moreover, the ban against program participation is ab- 
solute: Not only may a debarred entity not receive any direct grant funding from 
the agency; it also may not receive any indirect funding through a subgrant or 
other subsidiary relationship with a grantee. While this form of remedy is rel- 
atively new in the grants field, the agencies which are authorized to debar grantees 
(such as the Department of Housing and Urban Development, Department of 

32. Common examples of indirect cost items include: costs of operating and maintaining a 
facility, accountant services, central office administrative staff salaries and housekeeping services. 
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Labor,, and Environmental Protection Agency) afford the affected entity full 
notice and hearing rights, apparently recognizing the severity of the sanction. 

4. Other Disputes 

All of the foregoing types of disputes would arise between a grantee and 
its grantor agency. Disputes also may arise between a grantee or grantor agency 
and subrecipients of the grantee. For example, a non-profit organization may 
challenge a grantee's decision to deny its application for a subgrant. A construc- 
tion company may protest a grantee's decision to award a contract under a grant 
to another company. Potential beneficiaries, employees, or participants in a 
program may challenge the validity of a grantee's actions. As shown below, 
some Federal grantor agencies provide appeal procedures for these types of 
disputes; most do not. 

II. Grant Disputes: Existing Dispute Resolution Procedures and 
Disputes Brought Under Them 

A . Background 

The burst of grant activity in the 1960's was accompanied by the emergence 
of grant disputes. With a vastly increased Federal grant budget, an expanded 
range of types and numbers of eligible grant recipients, and a significantly 
increased role for Federal audit and oversight. Congress recognized the possibility 
of growing numbers of grant disputes and the need to establish dispute resolution 
procedures. 

Accordingly, many of the grant-enabling statutes of the I960's and 1970's 
specifically provided for notice and hearing procedures and appeal rights. For 
example, the Economic Opportunity Act of 1964, as amended, ^^ provided for 
notice and hearing rights upon the suspension, termination, or denial of refunding 
of a grant. The Omnibus Crime Control and Safe Street Act of 1968, as amended, -^"^ 
authorized ''compliance'' and ''adjudicatory" hearings for certain types of gran- 
tees and grant applicants. The Comprehensive Employment and Training Act of 
1973, as amended, ^^ established a multi-tiered grievance procedure, culminating 
in a hearing before an administrative law judge. The General Education Provi- 
sions Act of 1978 mandated the establishment of an Education Appeal Board. ■'^ 

In the 1970's, grantmaking agencies began to use these procedures — and 
to develop their own. Thus, in 1972, the Department of Health, Education and 
Welfare — the agency responsible for administering the largest number of grant 
programs — established a Departmental Grant Appeals Board to hear and to 
decide various categories of post-award grant disputes. Similarly, in 1974, the 
Environmental Protection Agency established grant appeal procedures, and des- 



33. 42 U.S. C. §2701 ^f 5^^ (1981). 

34. 42U.S.C. §5301 et seq. 

35. 29U.S.C. §801 et seq. 
"36. 20 U.S.C. § mAet seq. 
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ignated a board of hearing examiners to consider appeals. Some years later, the 
Department of Energy did likewise. 

Other agencies have been far less aggressive in developing grant appeals 
procedures. At least one agency, the National Foundation on the Arts and Hu- 
manities (NFAH), is required statutorily to provide notice and opportunity for 
a hearing prior to suspension, termination and denial of refunding, but has not 
established general procedures to handle these actions. 

In the absence of any statutory mandate, many agencies (including the 
Departments of Commerce and Defense, Federal Emergency Assistance Agency, 
General Services Administration, and Water Resources Council) have not de- 
veloped any formal dispute resolution procedures; or have a review procedure 
which applies only to certain programs. ^^ Some agencies, such as the Small 
Business Administration and the Regional Commissions, include a "Disputes 
Clause'* in their standard grant award document which permits appeals of post- 
award decisions to review committees or designated agency officials. 

This section focuses on these and related dispute resolution procedures. 

A Note About Methodology 

Before beginning the discussion of grant dispute resolution procedures, a 
few comments should be made regarding the nature of our study, and the character 
of statistics contained in this report. 

In the course of this study, we reviewed the procedures and case law of 
each of thirty-four Federal and quasi-Federal grantmaking agencies. ^^ We in- 
terviewed dozens of agency officials, and reviewed documentation regarding the 
more than 1,700 appeals reported by the agencies. Our findings are reported in 
detail in the individual agency chapters of this report. A summary of our findings 
is presented below. 

In both the summary and agency chapters, references are made to statistics 
regarding the numbers, amounts, and types of grant disputes considered by the 
agencies. Unless otherwise noted, these statistics are based on our original re- 
search and compilations of available case data. While every feasible effort was 
made to ensure accuracy, certain inherent limitations existed. For example, many 
grantmaking agencies do not maintain centralized — or, in some cases, any — 
files of grant appeals. ^^ Thus, data collected was the result of piecing together 
information from various sources in various locales. Furthermore, even where 
centralized files were maintained, there was no guarantee of complete and con- 
sistent information. For example, many case files failed to report the dollar 
amounts at issue in the appeal, or the full range of contested issues. Wherever 

37. Examples include: The Department of the Interior, with respect to its Office of Surface 
Mining and Bureau of Indian Affairs; and the Department of Agriculture, with respect to its Food 
and Nutrition Service and Fanners Home Administration; USDA (FMHA, FNS, Child Care, Summer 
Feeding programs). 

38. For a coniiplete list of the agencies studied, see footnote 2, supra. Unless otherwise 
indicated, the agency abbreviations referenced in that footnote shall be used throughout the rest of 
this report. 

39. See, p. 171, infra. 
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possible, we tried to supplement written records with agency or grantee follow- 
up reports. 

While these facts suggest a less than exact analysis, we feel comfortable 
in stating that: (1) The major trends and developments suggested by the statistics 
are accurate; and (2) Even with its inherent flaws, the study represents the most 
extensive effort to date to review and catalogue grant disputes and grant dispute 
resolution procedures. 

Finally, we must make clear what this study is not intended to do. It is not 
intended to focus on appeals to the General Accounting Office, Office of Man- 
agement and Budget, Equal Employment Opportunity Commission or other agen- 
cies responsible for implementing or enforcing cross-cutting requirements. It is 
intended only to provide a cursory look at issues related to third-party rights 
under grants. As shown below, some agencies extend appeal rights to those 
parties; most do not. Furthermore, the study is designed to consider informal 
dispute resolution procedures only to the extent that they bear upon more formal 
appeal structures. Nor did we seek to document disputes ending (for whatever 
reason) prior to the invocation of the agency's final tier of review. Thus, for 
example, where the last stage of a review process was conducted before a grant 
appeals board or administrative law judge in Washington, we did not consider 
cases resolved or settled in prior review by regional or program officials. 

With these caveats in mind, we move on to our findings. 

B. Existing Procedures 

As indicated above, a detailed review of existing appeal procedures in each 
of thirty-four Federal and quasi-Federal grantmaking agencies is presented in 
the appendix to this report. Set forth below is a summary of the agencies' 
responses to the many questions of grant dispute resolution. 

7. What Form Must an Appeal Take? 

Grant-related administrative appeal procedures take various forms. Most 
formal are those which require a full-scale evidentiary hearing at which witnesses 
may be examined and cross-examined, and documentary evidence may be in- 
troduced. Less formal are those procedures which call for submission of a written 
record (consisting of relevant documentation and briefs) and a nonadversarial 
conference or ''show cause" meeting.^^ Still less formal are those procedures 
which call for an appeals decision based only on a written record or informal 
reconsideration. 

The degree of formality of grant appeals procedures varies: (1) from agency 
to agency; (2) from program to program within an agency; and (3) from one 
type of decision to another. Many agencies have developed a combination of 
formal and informal procedures. Thus, agencies with relatively formal appeals 
mechanisms, such as HHS, DOL, EPA and DOJ, consistently build into their 
procedures a method for encouraging informal negotiation and settlement. A few 



40. Some agencies, such as HHS, occasionally conduct these conferences by telephone. 
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agencies have fairly sophisticated methods for encouraging informal resolution. 
HHS, for example, provides trained mediators to accomplish this task. 

The highest degree of formality is present in those agencies which permit 
oral hearings with the full range of procedural protections contained in the 
Administrative Procedure Act (APA), 5 U.S.C. § 554 et seq. DOL's appeal 
process for the GET A program is the prime example. DOL calls for the use of 
an independent administrative law judge (ALJ) as the arbiter of disputes; permits 
discovery; gives the opportunity to examine and cross-examine witnesses and to 
introduce written evidence; establishes burdens of proof; and provides generally 
that, absent an agency rule to the contrary, Federal Rules of Civil Procedure 
govern the appeal process. DOE also uses ALJs and, in factually complex cases, 
may provide the full range of protections employed by DOL."^' 

HHS, EPA and DOE have developed agency- wide grant appeals boards. 
These boards are composed of designated agency officials, and are governed by 
relatively elaborate rules of procedure. ED maintains a similar appeals board 
structure, but generally uses non-agency officials as hearing examiners. These 
agencies provide, at a minimum, for the development of a full written record. 
Most of the boards encourage the parties to resolve disputes informally by holding 
prehearing conferences, waiving deadlines to encourage settlement negotiations, 
and, at HHS, using trained mediators. In addition, HHS and EPA have developed 
expedited appeal mechanisms to resolve appeals which involve relatively small 
amounts of money. 

A few agencies have established grant appeals boards to handle disputes 
arising in particular grant programs or agency components. For example, the 
Department of Agriculture has created such a procedure specifically for handling 
disputes arising from the Food Stamp, Child Care and Summer Youth programs. 

Some agencies, such as DOJ, LSC, CSA and ACTION, have developed 
rather elaborate dispute resolution procedures, but have not created formal grant 
appeals boards. At least two of these agencies, ACTION and CSA, differentiate 
between termination decisions and all other appealable adverse decisions. They 
provide for relatively formal appeals in the termination context (*'full and fair 
hearings" before the responsible official or an independent hearing examiner); 
and less formal appeals (through informal *'show cause" meetings with the 
responsible official) in all other cases. DOJ, on the other hand, makes no dis- 
tinction between types of disputes for purposes of deciding the nature of the 
appeals proceeding. In every case, DOJ seeks to resolve disputes informally 
(with marked success). If efforts at informal resolution fail, formal hearings are 
held, either by a DOJ official or, at the request of the appellant, an ALJ from 
outside the agency. LSC also builds informality into an otherwise formal pro- 



41 . HUD provides for APA-type hearings before ALJs in instances of termination or reductions 
in funding to recipients of mandatory grants under the Community Development Block Grant pro- 
gram. Moreover, in all instances of debarment, termination and suspension, hearing officers from 
HUD's Board of Contracts Appeal are assigned to hear the appeals and a full range of procedural 
protections (oral hearing, witnesses under oath, etc.) are provided. HUD never has had occasion to 
use these procedures. 
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cedure by requiring the agency decisionmaker to hold an informal conference 
**promptly" after the filing of an appeal. If settlement is not reached, LSC 
appoints an independent person, not an employee of LSC, as **presiding officer,'' 
to conduct a "timely, full, and fair hearing." The rest of the agencies (e.g., 
DOI, HUD, DOD, GSA, VA, WRC) generally resolve disputes informally, 
whether or not formal appeals procedures exist. 

2. Who Decides What Form an Appeal Should Take? 

At most agencies, an appellant generally has no choice concerning the form 
an appeal will take. There, however, are some agencies which have developed 
alternative appeals methods and have given an election option to the appellant. 
EPA, HHS, and DOE are the chief examples of this latter category. 

EPA decides all cases involving less than $50,000 on the basis of a written 
record without a conference or full evidentiary hearing. If the case involves more 
than $50,000, the appellant is entitled to elect a conference or a hearing in 
addition to the submission of a written record. The Board and agency cannot 
override the appellant's election of procedure. 

At HHS, an expedited procedure (written record plus telephone conference 
call) is used in cases involving $25,000 or less, unless the Board determines 
otherwise. If expedited review is not given, a written record with briefs is 
required. In such cases, the Board may decide to hold a conference, and, where 
complex issues or material facts are disputed, a full evidentiary hearing. The 
appellant may request a conference or hearing, but is not entitled to either."^^ 

DOE has the same three appeals methods, but the threshhold amount for 
expedited appeals is $10,000. The Board makes final decisions as to which 
method will be used in any particular case. 

3. Who May Bring A Grant Appeal? 

Most agencies which permit grant appeals have not specifically addressed 
the issue of who may initiate an appeal, presumably because it is assumed that 
only the affected applicant or grantee and the agency are interested parties. "^^ A 
few agencies (such as HHS and EPA) have stated expressly that only an affected 



42. Appellant in one recent case sought to test this issue. When the Board denied appellant's 
request for an oral hearing, the appellant filed a complaint in Federal District Court charging that 
there was a dispute as to certain material facts in the case, and that, therefore, a hearing was 
warranted. Community Relations — Social Development Commission of Milwaukee County v. Schwei- 
ker, C.A. No. 81-0124 (D.D.C., filed Jan. 19, 1981). Before the court ruled on a motion for 
injunctive relief, the Board, through counsel, agreed to have the court remand the case to the Board 
and granted a hearing to appellant. 

43. If, for example, a subgrantee tries to appeal a grantee's decision, agencies typically respond 
that they will not interfere in the grantee/subgrantee relationship. One agency spokesman has offered 
a variety of reasons for restricting access to the appeal process. First, access to the process simply 
is not needed to give fair treatment to parties other than the grantee and affected grant applicant. 
Second, the agency's involvement in disputes between grantees and third-parties may be inconsistent 
with the grantee's management duties. Third, the agency may not have sufficient resources to provide 
a right of independent review to all potentially aggrieved parties, which, depending upon the nature 
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applicant or grantee may bring an appeal. However, these agencies generally 
may permit third parties to intervene if they are "the real party in interest," or 
if their intervention will not cause undue delay and will aid in disposition of the 
appeal.'^'* ED, LSC and DOE also permit third parties to intervene. 

DOL, ACTION, CSA, and DOE are exceptional in this regard. Under the 
CETA program, DOL allows affected third parties to initiate, as well as to 
intervene, in appeal proceedings. By statute, CSA was required to review a 
"delegate agency" applicant's protest of unfair treatment of its application by 
a grantee."*^ Thus, the delegate agency applicant, not the grantee, was permitted 
to appeal directly to the agency. In addition, both ACTION and CSA regulations 
provide* that delegate agencies whose conduct forms a substantial basis for a 
decision or are financially affected thereby may intervene in termination or 
suspension proceedings brought against grantees. 

DOE's Board Chairman has indicated that if a grantee and subrecipient 
agree, the Board will review a subrecipient' s appeal of grantee decisions. How- 
ever, if the grantee does not agree, the Board will dismiss the case unless the 
subrecipient can point to a regulation or clause in its agreement giving it the 
right to appeal. "^^ 

4. Who May Represent the Parties? 

a. Appellant 

A few agencies which have implemented grant appeals procedures do not 
address the issue of who may (or should) represent an aggrieved applicant or 
grantee. However, most agencies (HHS, EPA, ED, DOE, LSC) have specified 
that the appellant may be represented by counsel. No agency requires the appellant 
to be represented by counsel. It should be noted that, under OMB's Govem- 
mentwide cost principles, attorney and other consultant fees incurred in con- 

of a program, may include other assistance applicants, bidders for assisted work, beneficiaries, 
contractors, subcontractors and suppliers performing assisted work, employees of assistees, and of 
contractors, subcontractors and suppliers, public interest groups, public bodies and individual citi- 
zens. Allan Brown, Outline of Presentation at Federal Bar Association Seminar on Grant Law, 
"Establishing an Assistance Appeals Board and Defining its Scope of Authority", Seminar Materials, 
pages 65-66 (February 20, 1981). 

44. This general rule is inapposite to the seven block grant programs authorized by the Omnibus 
Budget Reconciliation Act of 1981 (Pub. L. 97-35). HHS interim regulations implementing the Act 
prohibit participation by third parties in informal compliance hearings which must be conducted 
after HHS finds States out of compliance with program requirements. Even in cases where a third 
party's conduct formed the basis for findings of noncompliance, intervention is not permitted. 45 
C.F.R. § 96.64, 46 Fed. Reg. 48591 (October 1 , 1981). If HHS's findings are upheld at the informal 
hearing, the State may appeal the findings to the Departmental Grant Appeals Board. However, the 
Board may review only the written hearing record. Thus, third parties again have no opportunity to 
participate. 45 C.F.R. § 96.52(d). 

45. A "delegate agency" in CSA parlance is a subrecipient designated by a prime grantee 
to conduct a portion of the grant activities. 

46. Interview with John Farmakides, October 1981, Washington, D.C. In one case, Akron- 
Summit Community Action Agency, Inc., F.A. No. 2-12-80 (Feb. 20, 1981), the Board dismissed 
a subrecipient's appeal for these very reasons, i.e. the subrecipient could not establish a right to 
appeal and the grantee did not consent to Board review. 



156 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



nection with an administrative appeal appear allowable if reasonable, necessary, 
and allocable to a grant. There has been considerable discussion regarding this 
issue. "^^ 

b. Appellee 

Representation of the agency official who made the disputed decision is 
handled by agency attorneys in virtually all agencies which have formal appeals 
mechanisms. '^^ Most agencies which authorize appeals only to some higher agency 
official or to the same official (in effect, a request for reconsideration), or which 
otherwise handle appeals 'informally", typically do not see the need for rep- 
resentation by attorneys because these appeals are viewed as non-adversarial."^^ 
A few agencies, such as DOJ, call upon agency lawyers even at "informal" 
stages of review. 

5 . How is an Appeal Initiated? 

In order to appeal an adverse agency decision, most agencies require ap- 
plicants or grantees to demonstrate that a "final" adverse decision has been 
rendered. A few agencies (such as ED and HHS) describe in their regulations 



47. Under OMB cost standards, legal expenses are allowable grant costs if they are "required 
in the administration of grant programs." Federal Management Circular (*'FMC") 74-4, "Cost 
Principles Applicable to Grants and Contracts with State and Local Governments," App. B, H B. 16; 
FMC 73-8, "Cost Principles for Educational Institutions", App. A, H J. 26; OMB Circular A-122, 
"Cost Principles for Nonprofit Organizations," Att. B, H 34. A major exception, however, applies 
for "the prosecution of claims against the Federal Government." Id. Both HHS and OMB have 
taken the position that this exception does not apply to appeals brought before the HHS Departmental 
Grant Appeals Board "or to similar administrative appeals to other appropriate grant appeals au- 
thorities." Letter from Henry G. Kirschenmann, Jr., (then) Director of the Office of Grant and 
Contract Financial Management, HHS, to Ann Steinberg, September 26, 1980. In subsequent rule- 
making before the Department of Labor, the Section of Public Contract Law of the American Bar 
Association went on record in support of this position. 

The Equal Access to Justice Act, 5 U.S.C. §S 501 et seq. also may be relevant to this discussion. 
That Act authorizes certain parties, including tax-exempt, § 501(c)(3) organizations with less than 
500 employees, to recover attorneys' fees arising out of certain court and administrative litigation. 
A recovery of fees is warranted where the party prevails in the action, unless the position of the 
United States was substantially justified by special circumstances which make an award unjust. The 
burden is on the Federal government to prove the reasonableness of its position. 

Of special relevance to grantees and grant applicants, the Act authorizes the award of attorneys' 
fees in connection with administrative proceedings only where those proceedings are agency adju- 
dications under 5 U.S.C. 8 554 (the APA). This limitation makes prospects for recovery of fees in 
the context of administrative grant appeals quite bleak, because the vast majority of grant appeals 
procedures are not provided under the authority of 5 U.S.C. § 554. (DOL appears to be the sole 
exception.) In fact, HHS's rules specifically deprive the Departmental Grant Appeals Board of 
jurisdiction in cases where a statute requires a § 554 hearing. (45 C.F.R. Part 16, Appendix A, 
Section F) In its Equal Access to Justice Act implementing regulations, HHS predictably does not 
authorize attorneys' fee awards in connection with Grant Appeals Board proceedings. {See 45 C.F.R. 
§ 13.3, 47 Fed. Reg. 10837 (March 12, 1982).) 

48. An exception is HHS' Public Health Service. Grants management officials represent PHS 
in appeals to the HHS Board. Past officials of the Board have indicated that this practice hindered 
Board operations. 

49. Prime examples of this type of agency are NSF, NFAH, and FEMA. 
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what constitutes a final decision, going so far as to require the decisionmaker 
to include various types of information in the decision letter, such as what action 
is being taken, the specific reasons (with citations) for the action, and advice to 
the applicant or grantee concerning its appeal rights and deadlines. However, 
most agencies do not systematically advise applicants and grantees of their appeal 
rights either in advance or in the adverse decision letter; moreover, some agen- 
cies' appeals procedures are not published in regulations (e.g. NSF). 

Most agencies require that an appeal be filed within a certain time period, 
generally 30 days. Some agencies are far more restrictive. For example, DOL 
requires the filing of a notice of appeal within ten days of the receipt of notification 
of adverse agency action. Some agencies (such as HHS and DOL) waive this 
deadline for good cause shown (HHS, DOL); others (such as ED) may not. 

Most agencies require further that the appellant notify the agency in writing 
of its intent to appeal. HHS, ED, and DOL require the appellant to attach a 
copy of the agency decision to the appeal notice; HHS and ED also demand a 
brief statement of why the agency decision is wrong. 

Some agencies (such as DOL, DOE and HHS) provide the appellant with 
a formal acknowledgement of their receipt of the notice of appeal. HHS then 
sends the appellant a copy of the grant appeals procedures. 

If either the agency decision or the appellant's notice of appeal is incomplete, 
the parties generally are notified. At ED, if the appellant's notice is inadequate, 
the appellant is given only one chance to revise it. 

6. Who Hears the Appeal? 

The agencies have differed greatly in their approach to this issue. Some 
agencies require an impartial or independent decisionmaker on appeal; others 
(such as ACTION, CSA, NFAH) provide only for reconsideration by the original 
decisionmaker or his/her immediate supervisor. 

Where impartial or independent decisionmakers are called for, several mod- 
els emerge. For example, at ED, most appeals are heard by non-federal indi- 
viduals (attorneys and non-attorneys). DOJ gives the appellant an option: The 
appellant may request a hearing before a DOJ official or an ALJ designated by 
the General Services Administration. 

DOL assigns appeals to an Office of Administrative Law Judges, which is 
physically and bureaucratically removed from the rest of the Department. HHS' 
Grant Appeals Board is lodged within the Office of the Assistant Secretary for 
Personnel Management, wholly separate from all program offices and the Office 
of General Counsel; DOE uses a Board composed of three ALJs; also removed 
from other parts of the agency. USDA assigns Food and Nutrition Service appeals 
to an independent Administrative Review Staff. 

These agencies may compare favorably to agencies which have placed 
supposedly impartial hearing examiners in the Office of General Counsel, the 
office also responsible for representing the agency in appeals. EPA is the primary 
example of this type of agency. At EPA, the issue of impartiality is further 
compounded by the fact that the Board uses technical advisors who are employed 
by various EPA program divisions as standing members of the Board. Although 
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these members are not permitted to vote on decisions, and are viewed purely as 
technical advisors, their abihty to influence the Board's deliberations may suggest 
at least the appearance of agency bias. 

Virtually all of the agencies discussed above indicate that appellants may 
object to a particular hearing examiner on grounds of conflict of interest or 
personal bias.^^ In addition, the agencies generally require that the hearing 
examiner have no prior involvement in the matters at issue in the appeal. Such 
agencies also generally prohibit ex parte communications with the hearing ex- 
aminer. {See Section 11. f, infra.) 

7. Is the Outcome of the Appeal Reviewable by the Agency Head? 

Several agencies do not regard the hearing examiner's decision as the final 
agency decision. Instead, agency procedures at ED, DOJ and DOL require that 
the hearing examiner's '* recommendations" be transmitted to the Secretary, and 
permit the Secretary to affirm, reverse or modify those decisions.^' 

At HHS and EPA, Board decisions currently represent final agency action, 
not reviewable by the agency head. However, there recently has been consid- 
erable debate on this issue in both agencies. At HHS, until August 1981, only 
one category of Board decisions was considered final: Appeals brought under 
mandatory Social Security Act programs. These decisions represented the largest 
category of appeals brought before the Board, both in terms of volume and dollar 
amounts at stake. Yet there remained other categories of cases, including those 
involving the many discretionary grants administered by HHS. 

In August, 1981, the Secretary of HHS promulgated new rules for the 
Board. In the rules, the Secretary specifically reserved this issue for further 
review, but provided that, in the interim, all Board decisions should be considered 
final agency action. ^"^ 

While the issue is thus temporarily resolved at HHS, it may be helpful to 
consider the various pros and cons raised by the Board chairman with respect 
to the issue of finality of Board decisions. In a memorandum to the Secretary 
of HHS,^^ the Chairman recommended against Secretarial review because such 
review could: (1) subject the Secretary to frequent pressures to change decisions 
from conflicting interests inside and outside the Department; (2) introduce further 



50. Our study showed at least one case where this concern was an issue on appeal. In Kansas 
Turnpike Authority, docket No. 75-3 (March 2, 1979), the EPA Board of Assistance Appeals 
considered the issue of whether a designated hearing examiner (Regional Counsel for Region I) was 
sufficiently removed from the Regional Administrator of Region VII, whose action was being 
appealed, and whether he was, in fact, impartial in light of his prior defense of appeals on similar 
issues. EPA refused to replace the examiner, stating that its requirement that a hearing examiner be 
organizationally and geographically removed from the decision being appealed must not be carried 
to extremes; otherwise, no official of the Agency could hear an appeal from a decision of any other 
official of the Agency. 

51 . At ED, the Secretary never has reversed or modified a hearing examiner's decision. DOJ's 
Administrator appeared to consistently adopt the hearing examiners' decisions when favorable to 
the agency, but to reverse at least some of the decisions which were unfavorable to the agency. 

52. 52 Fed. Reg. 43817 (August 31, 1981). 
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delay in resolving disputes;, (3) require the Secretary to devote considerable 
personal and staff time to responding to requests for review, reviewing decisions 
(and the underlying voluminous records), and writing new decisions; (4) cause 
unfavorable reaction in court and Congress; and (5) reduce the incentive of the 
parties to present their best case to the Board. 

On the other hand, the Chairman acknowledged that Secretarial review 
could: (1) give the Secretary control over Board decisions with which the Sec- 
retary disagreed on policy grounds; (2) give the Secretary and parties a means 
to correct errors in Board decisions; and (3) make the Board's job easier if 
difficult questions could be passed to the Secretary. In response to these points, 
however, the Chairman further noted that the Board is bound by HHS regulations 
and defers to agency expertise and programmatic judgment, thereby reducing 
the risk of a Board decision conflicting with Departmental policy. Furthermore, 
the nature of disputes brought before the Board (primarily contested audit find- 
ings) rarely involved policy questions of sufficient importance to justify Sec- 
retarial review. Finally, the Board's reconsideration process allows the Department 
to alert the Board to any errors and permits the Board to change its decision. 

In light of these considerations, the Chairman recommended that Board 
decisions be accorded finality. In the event that the Secretary rejected this rec- 
ommendation, the Chairman suggested that Secretarial review be limited in terms 
of short timeframes and subject to a ''clearly erroneous" standard of review. 

While HHS was considering this issue, EPA was too. The issue, however, 
is viewed slightly differently at EPA, because there the appeals board has taken 
the position that it is not bound by agency regulations {i.e. the Board may 
determine that duly promulgated regulations are inconsistent with statutory man- 
dates or otherwise improper). '^'^ This position created the concern that the EPA 
Administrator should have the opportunity to review at least those Board deci- 
sions which would render invalid an agency regulation. In unpublished, draft 
regulations, the agency recently proposed to deal with this issue by removing 
the Board's authority to review the validity of agency regulations. No changes 
in the Board's current posture on finality is suggested. 

8. What is the Hearing Examiner's Scope of Authority 

Agencies with fairly elaborate appeals procedures have considered a number 
of issues regarding their hearing examiners' scope of authority. The//r^/ issue 
is whether hearing examiners may review the validity of agency regulations, and 
if necessary, declare regulations invalid. The second issue is whether hearing 
examiners may waive duly promulgated regulations. The third issue is whether 
hearing examiners may overrule prior agency interpretations of relevant statutes 
not promulgated through regulation. The fourth issue is whether hearing ex- 
aminers may evaluate the substance of financial audit and program compliance 

53. Memorandum to the Secretary from Norval D. Settle, Chairman, Departmental Grant 
Appeals Board, "Should the Secretary review all decisions of the Departmental Grant Appeals 
Board" (April 8, 1981). 

54. See. discussion at pp. 163-4. infra. 
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reports issued by qualified agency personnel. The fifth issue is whether hearing 
examiners may hold that an agency is "estopped" from rendering an adverse 
decision because of prior agency actions. Each of these issues is discussed below. 

a. Authority to Review the Validity of Agency Regulations, and, if Nec- 
essary, to Declare them Invalid 

As indicated above, the agencies' consideration of this issue seems closely 
tied to the question of the finality of hearing examiners' decisions. ^^ If such 
decisions represent final agency action, agencies may be reluctant to delegate 
to the hearing examiners the authority to rule on the validity of agency regula- 
tions. Conversely, if hearing examiners' decisions are subject to review by the 
Secretary or other agency head, agencies appear less reluctant to delegate such 
authority. 

The experiences of EPA and HHS are instructive on this point. At EPA, 
decisions of the Board of Assistance Appeals are final; they are not subject to 
the review of the Administrator. Current rules governing the Board are silent on 
the issue of the Board's authority to review the validity of agency regulations. 
However, in April 1981 , the Board held that it had such authority. ^^ In apparent 
response to this decision, EPA has proposed (but has not yet published in the 
Federal Register) rules which would make clear that even if the Board once had 
the authority to render regulations invalid, it does not have such authority now. 

According to one agency spokesman, the current rulemaking is required 
because it would be bad law and policy for EPA to allow a board with final 
decisionmaking authority to rule on the validity of agency regulations.^^ From 
a legal standpoint, the spokesman notes that allowing the Board of Assistance 
Appeals to overturn agency regulations might contravene the principle that an 
agency is bound to follow its own rules. Moreover, according to the spokesman, 
such a policy might violate the principle that rules should not be made through 
ad hoc adjudication but rather, through the rulemaking process. (See, Section 
552(a)(1) of the Administrative Procedure Act, 5 U.S.C. § 552(a)(1). )^^ From 
a policy standpoint, the spokesman suggests that if Board review were allowed 
to continue, agency program managers could lose control of the agency's funding 
liability; the facts of one appeal could cause the Board to ignore more general 
policy and factual determinations underlying a rule; the agency may have to use 
additional resources to justify its policies and rules to the Board, thereby reducing 
its ability to defend against outside attacks; and the agency head may be placed 
in the anomalous position of having to request that Congress enact legislation 
to accommodate or reverse decisions of the agency's own board. ^^ 

Prior to August 1981, these considerations were not particularly significant 
at HHS where Board decisions regarding discretionary grant programs were 
subject to review by agency heads. To be sure, HHS regulations during that 

55. See. discussion, at pp. 161-2. supra. 

56. Carlsiadt Sewerage Authority, EPA Docket No. 79-49 (April 13, 1981). 

57. Brown, supra n. 43, at 73-74. 

58. f(I. at 74-75. 

59. Id. 
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period specifically provided that the Departmental Grant Appeals Board was 
bound by applicable laws and regulations.^ However, in at least one appeal 
involving a discretionary grant, the Board held that it had authority to determine 
whether a regulation was properly issued, applicable to the dispute, and reason- 
ably consistent with the authorizing statute. {Hinds County Human Resources 
Agency, HHS Docket No. 7911, Decision No. 109 (July 3, 1980).) 

In August 1981, the HHS regulations were changed to make virtually all 
Board decisions final, without any opportunity for Secretarial review. In light 
of this change, the considerations discussed above with respect to EPA now may 
be equally relevant to HHS. In any event, the current Board Chairman has 
indicated some doubt as to whether the decisions in the Hinds County case would 
have the same vitality it once had. 

b. The Authority to Waive Duly Promulgated Regulations 

A related issue is whether, assuming the validity of duly promulgated reg- 
ulations, hearing examiners may waive regulations on equitable or other grounds. 
The agencies* response to this issue appears to be a resounding "No."^' 

c. Authority, to Overrule Prior Agency Interpretations (Not Codified Reg- 
ulations) of Relevant Statutes and the United States Constitution 

Where an agency's interpretation or application of a statute or constitutional 
provision is contested, the HHS and EPA boards have not been reluctant to differ 
with the agency's position. ^^ However, ED's Board has refused to review the 
validity of the agency's interpretation of a statute. ^^ 

d. Authority to Evaluate the Substance of Financial Audit and Program 
Compliance Reports — A Question of Burden of Proof 

All of the agencies appear willing to evaluate financial audit and grantee 
compliance reports, but to differing extents. The extent to which such evaluations 
will be made generally is expressed in terms of burdens of proof. In some 
agencies, such as LSC and CSA, the burden of proof to justify the proposed 
sanction, e.g. by a * 'preponderance of the evidence" or by showing a '* substantial 
basis," rests with the agency. However, in most agencies, such as ED, EPA, 
and DOL, the grantee has the burden of proving that the agency decision was 
wrong, e.g. in violation of applicable requirements, based on erroneous inter- 
pretation of facts or law, or otherwise unreasonable. Where an applicant already 
has had the opportunity for informal but independent review (such as by an 
informal review committee of the Public Health Service at HHS) the agency- 



60. 45 C.F.R. § 16.14. ED has a similar provision. 34 C.F.R. § 78.61(b). 

61. See, e.g.. Village of Elbum, EPA Docket No. 77-13 (June 20, 1980). The HHS and ED 
boards, and DOL Administrative Law Judges have reached similar conclusions. 

62. See, e.g., Michigan Department of Social Services, HHS Decision No. 101 (May 23, 
1980). 

63. See California State Department of Education and Richmond Unified School District, 4- 
(59)-80 (August 30, 1980). This holding seems inconsistent with ED's appeal regulations which 
state that the Board may interpret statutes and regulations. However, the Board labeled the agency's 
interpretation an "interpretative rule," the validity of which it could not question. 
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wide board may review the informal decision only to the extent necessary to 
determine whether it is clearly erroneous. ^"^ 

e. Authority to Hold That an Agency is Estopped From Taking Adverse 
Action 

The HHS and EPA boards both consider it within their authority to hold 
the agency estopped from taking a particular action because of inconsistent prior 
action on the part of duly authorized agency officials. ^^ For a finding of estoppel, 
a grantee or grant applicant must show that: (1) there is no written regulation, 
policy, or other guidance which should have alerted it to the impropriety of the 
prior action; (2) the prior action was taken by someone duly authorized to do 
so; and (3) its belief or acceptance of the prior action was reasonable. ^^ The 
boards apparently have found no cases in which all three requirements were met. 

9. Where is the Appeal Proceeding Held? 

Some agencies, like ACTION, rely on regional appeal proceedings held in 
regional offices. 

Those agencies which have established centralized, Washington-based ap- 
peal mechanisms have taken a variety of approaches to dealing with the some- 
times long distances between the parties and decisionmaker. DOL gives the site 
option to the appellant: Hearings may be conducted either in Washington or at 
a location closer to appellant. ^-^ LSC similarly provides that any hearing should 
be held at a place convenient to the appellant and the community it serves. HHS 
generally conducts all hearings or conferences in Washington, but tries to offset 
the cost and time involved in long-distance travel by conducting as much business 
as possible through written submissions and conference calls. Other agencies, 
notably DOJ, which have combined formal and informal appeals methods, con- 
duct informal proceedings at regional offices (or, in some cases, closer to the 
grantee's site), and only when an appeal reaches the formal stage, is the pro- 
ceeding conducted in Washington. 

10. What is the Hearing Examiner's Authority to Control a Proceeding? 

Most agencies with relatively formal appeals mechanisms (such as HHS, 
EPA, ED, DOL) authorize hearing examiners to issue binding orders necessary 
for the conduct of an orderly and fair proceeding, such as orders to assist the 
parties to obtain testimony or information, orders to assure that deadlines are 
met, rulings on requests and motions. These orders may be issued pursuant to 



64. The same standard was applied with respect to delegate agency appeals of prime sponsor 
decisions at CSA. 

65. See, Carlstadt, supra; City of Miami Beach, EPA Docket No. 75-26 (July 13, 1980); 
Lane County Community Mental Health Center, HHS Decision No. 33, (March 3, 1977); United 
States International University, Decision No. 42 (October 19, 1977). 

66. Id. 

67. In either event, the DOL Office of the Solicitor generally assigns agency representation 
to attorneys located in regional offices. 
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Federal Rules of Civil Procedure (as in the case of DOL), or simply as written 
and/or oral instructions to the parties (as in the case of most other agencies). 

/ / . What Information May be Presented? 

The rules of procedure governing the conduct of grant appeals vary from 
agency to agency. There are several issues which may be considered in this 
context, such as: (i) the applicability of Federal Rules to Civil Procedure and 
Federal Rules of Evidence; (ii) whether oral testimony as well as written doc- 
umentation may be offered; (iii) whether compulsory process (subpoena power) 
is available; (iv) whether testimony must be given under oath; (v) whether after- 
the-fact documentation may be offered; and (vi) whether ex parte communica- 
tions are permitted. 

a. Formal rules of discovery and evidence 

No agencies treat grant-related appeals as '* mini-trials," subject to the 
Federal Rules of Civil Procedure and Federal Rules of Evidence. DOL and DOE 
come the closest: They authorize administrative law judges to use such rules as 
**guides." 

Most agencies which have addressed the issue (such as ACTION, CSA, 
DOJ, EPA, LSC, HHS, DOL) empower their hearing examiners to decide all 
issues concerning admissibility of evidence and discovery. Typically, the hearing 
examiners are authorized to include all relevant information in the appeal record. 
In addition, most hearing examiners are authorized to order, or at least request, 
the parties to submit relevant documentation and testimony. ^^ At some agencies 
(EPA and DOE), the appellant is assigned the initial burden of producing doc- 
umentation in support of its position. Other agencies, such as HHS and ED, do 
not specify such a burden, but since the appellant has the burden of proof (e.g. 
to prove the allowability of costs), in effect it also bears the burden of pro- 
duction.^^ 

b. Oral testimony 

An initial distinction must be drawn between procedures which afford the 
parties an opportunity to make informal oral presentations in response to the 
hearing examiner's questions, and a hearing in which the parties may conduct 
direct and cross-examination of witnesses. DOL permits hearings in all appeals. 
CSA and ACTION provide that a grantee is entitled to both informal oral pre- 
sentations and more formal hearings, but only in instances of grant termination. 
Most agencies vest discretion in the hearing examiner to determine on an ad hoc 
basis whether informal oral presentations and/or oral testimony are necessary. 

In a few agencies, such as HHS, EPA and DOE, different types of appeal 
methods may be available: (a) appeals based solely on written records; (b) appeals 
based on written records with conference (non-adversarial) hearings; and (c) full- 
scale evidentiary hearings. The availability of an oral presentation and/or witness 
testimony in these agencies depends on which appeal method is selected. If a 

68. E.g., ED, EPA, DOL, and HHS. 

69. See, discussion of burden of proof issue, supra pp. 164-5. 
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conference-type appeal is selected, the parties may make oral presentations in 
response to questions from the hearing examiner but generally may not examine 
or cross-examine witnesses. Such conferences may be conducted telephonically . 
At EPA, if a case involves more than $50,000, the appellant is entitled to select 
the appeal method, and thus may elect a full-scale hearing with witness testimony. 
HHS and DOE do not automatically permit full-scale oral hearings in any case. 
At HHS, for example, an appellant may request a full oral hearing but the request 
will be approved only if: (1) the Board finds that there are complex issues or 
material facts in dispute, the resolution of which would be significantly aided 
by a hearing; (2) for other reasons, the Board concludes that oral argument would 
be helpful; or (3) a hearing is required by law or regulations. DOE generally 
will provide an '^adversary evidentiary hearing" only if there are complex facts 
in dispute. ED simply decides whether an oral hearing is necessary to clarify 
the issues in dispute. 

c. Compulsory process 

Most agencies have not dealt with this issue, or have determined that com- 
pulsory process in grant appeals is not necessary. These agencies simply en- 
courage the parties to cooperate in developing a complete appeal record. 

Some exceptions are: (a) DOL, where an ALJ may order discovery under 
the Federal Rules of Civil Procedure as well as issue subpoenas to secure the 
attendance of witnesses; (b) DOE's Board of Assistance Appeals, which may 
order the production of documents and other evidence, issue subpoenas and order 
depositions; (c) DOJ, which has specific procedures permitting discovery, in- 
cluding the taking of depositions and serving of interrogatories; and (d) HHS, 
which may issue show cause orders and '^request" the submission of written 
witness' statements and documents. ED specifically does not have authority to 
issue subpoenas. 

d. Administering an Oath 

Most agencies do not specifically require that oral testimony be given under 
oath.^^ However, HHS indicates that false statements by a witness may subject 
the witness to criminal prosecution.^^ 

e. After-the-fact documentation 

Whether an appellant may justify questioned conduct with after-the-fact 
documentation, is an issue typically arising in the context of audit disallow- 
ances.^^ HHS has addressed this issue on several occasions, and appears willing 
to consider such documentation, provided it is specific and precise. ^^ No agency 

70. DOE is an exception. See, 45 C.F.R. § 1024.4, Rule 5(b)(3). 

71. See, 45 C.F.R. § 16.11(d)(3). ■ 

72. "After-the-fact" documentation refers to documentation that was prepared or issued 
subsequent to the event in question. Thus, for example, a grantee's affidavit that certain cost 
comparisons had been undertaken prior to a purchase completed at the time of the signing of the 
affidavit would be considered "after-the-fact" documentation. 

73. In fact, in none of the written decisions of the Board, has a disallowance been reversed 
in reliance on after-the-fact documentation. See, e.g., Head Start of New Hanover County, Decision 
No, 65 (September 26, 1979); Neighborhood Services Department, Decision No. 110 (July 15, 
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prohibits the submission of after-the-fact documentation, but it is unclear whether 
many would be willing to rely on it. 

f . Ex parte communications 

Virtually every agency which has developed formal grant appeals procedures 
prohibits ex parte (off-the-record) communications about the merits of an ap- 
peal 7"^ However, communications concerning administrative or procedural ques- 
tions often are not prohibited. ^^ 

Recognizing, however, that parties nevertheless may attempt to influence 
the outcome of appeals by initiating such contacts, a few agencies have developed 
procedures to handle these attempts. HHS, for example, provides that if such a 
communication is made either to a Board or staff member, it must be disclosed 
to the other party and made a part of the record after the other party has had an 
opportunity to comment. ^^ ED has similar requirements. EPA's Board records 
the substance of any ^jc /?arre communication and sends it to the other party. 

None of the agencies expressly characterize congressional or other outside 
contacts as ex parte communications subject to disclosure and comment rules. 
In practice, however, it seems such contacts are treated as ex parte communi- 
cations.^^ 

In any event, most agencies require that the appeals decision be based only 
on documents and testimony which are part of the record. ^^ 

77. What Impact do Timeliness Considerations Have? 

On June 26, 1978, the Administrative Conference of the United States issued 
Recommendation 78-3, ''Time Limits on Agency Action," which encouraged 
agencies to adopt reasonable time limits or guidelines for the prompt disposition 
of adjudicatory and regulatory actions. This recommendation has been largely 
ignored in the grant appeals arena. 

Rather, proceeding through an agency's appeals mechanism has proven to 
be a time-consuming affair, sometimes more time-consuming than litigating a 
dispute in court. ^^ The agencies offer a variety of explanations for the delays, 
such as: (I) understaffed boards; (2) understaffed General Counsel's Offices (to 
represent the agency); (3) non-Federal individuals or part-time employees who 
serve as hearing examiners, but have other priorities and may need training to 



1980). Board officials suggest that where adequate after-the-fact documentation is produced, the 
agency typically withdraws the disallowance (before a formal decision is reached by the Board). 

74. See, e.g., 45 C.F.R. § 16.17 (HHS); 34 C.F.R. § 78.47 (ED). 

75. See, e.g., 45 C.F.R. § 16.17(a); 34 C.F.R. § 78.47. 

76. See, 45 C.F.R. § 16.t7(b). 

77. In a recent appeal to the HHS Board, East Bronx Community Health Association, Inc., 
Docket No. 81-191 (January 29, 1982), a Congressman urged the Board to rule in the appellant's 
favor. The Board Chairman sent a copy of the letter to both parties as well as a copy of his response 
to the Congressman, in which he thanked him for his interest and promised to send a copy of the 
decision once rendered. This response seems typical. 

78. See, e.g., 45 C.F.R. § 16.21(a) (HHS); 20 C.F.R. § 676.20(c) (DOL). 

79. At ED, the average case takes 2-4 years to resolve; at EPA, the average is 1-3 years; 
at DO J and DOL, 1 to 1 Vi years. 
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handle the cases; (4) settlement efforts which require the relaxation of deadlines; 
and (5) built-in incentives for the delay of proceedings, particularly in cost 
disallowance appeals. ^^ 

Although delays in the context of cost disallowances may be advantageous 
to grantees, delays in other types of disputes may be devastating. Prime examples 
are disputes arising in the pre-award context. Such disputes could take several 
forms: (1) a rejected grant applicant, claiming that a Federal agency improperly 
denied its application; (2) a community-based organization, claiming that a State 
or local government serving as a Federal grantee improperly denied its application 
for subgrant funds; or (3) a construction company claiming that a Federal grantee 
improperly rejected its bid for contract construction work under a grant. In all 
of these cases, the awarding agency (Federal, State, or local) may have awarded 
available grant funds to other parties at the same time it denied appellants' bids 
or applications. Unless the appeals are handled promptly or on an expedited 
basis, the grant funds will be expended before the appeal is resolved. At that 
point, unless the awarding agency (Federal, State or local) has available addi- 
tional funds, the appellants may have no viable remedy. 

Furthermore, it should be noted that in all types of disputes — even the cost 
disallowance proceedings discussed above — delays may have a definite impact 
upon the conduct and outcome of an appeal. Records both inside and outside 
the Government have a tendency to be lost or destroyed as time goes by; staff 
turnovers often result in key personnel being absent by the time the appeals reach 
a critical stage. Moreover, from the appellant's standpoint, delays often mean 
money. Additional attorney or consultant time may be necessary to review or 
resurrect records. Duplicative efforts may have to be made to advise or negotiate 
with newly-arrived Federal officials. 

A few agencies are trying to speed up the process. For example, HHS and 
EPA recently have developed expedited appeals methods for relatively uncom- 
plicated cases, and encourage the use of conferences rather than full-scale hear- 
ings even in moderately complex appeals.^' Both agencies have developed the 
staff capability to manage large caseloads, and the staffs carefully monitor the 
progress of each case, setting deadlines for filing and contacting the parties 
regularly to ensure that deadlines are met. The use of permanent Board members 
at both agencies has served to reduce delays. HHS will dismiss appeals if grantees 
repeatedly miss deadlines; however, it will not reverse the agency decision if 
the agency causes delay. ^^ 

Of course, in emergency situations, grantees may seek to circumvent ad- 
ministrative appeals by suing the agency in court. Typically, the first defense 

80. Interest may not be charged on outstanding disallowances until they become final, i.e., 
after the grantee has fully exhausted its appeal rights. 

81. See, discussion at pages 155-7, supra. 

82. In response to comments critical of the Board's unwillingness to reverse agency decisions 
because of timeliness concerns, the Board stated that: "There is a substantial legal and policy 
question whether the Board could or should take an action effectively precluding HHS from recouping 
funds which HHS determines the grantee possesses or claims illegally." 46 Fed. Reg. 43817 (Aug. 
31, 1981). 
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raised by the agency will be that the grantee must exhaust administrative rem- 
edies. ^^ While there are certain limitations to the exhaustion doctrine, ^'^ grantees 
may be hard pressed to obtain relief, especially where the agency has an expedited 
appeals process. Indeed, ED specifically states in its appeals regulations that 
bringing a lawsuit prior to administrative appeal is a failure to exhaust admin- 
istrative remedies. 34 C.F.R. § 78.7. 

With respect to one agency, ED, Congress has taken the initiative in trying 
to cope with the massive delays. In 1974, Congress enacted legislation which 
excused audit disallowances which had not been resolved within five years. ^^ 
This '* statute of limitations'' resulted in the forgiving of millions of dollars in 
questioned costs to ED grantees. 

12, Do Grant Appeals Decisions Have Precedential Value? 

None of the agency appeal regulations provide that precedential weight must 
be accorded to appeals decision. However, as a practical matter, the appellate 
bodies generally seem guided by prior decisions. 

A more difficult issue may be whether other components of an agency 
consider themselves bound by grant appeal decisions. At HHS, there has been 
at least one problem in this regard. In Wayne State University, Docket No. 21, 
Decision No. 12 (Dec. 12, 1975), the Departmental Grant Appeals Board held 
against the National Institutes of Health (NIH) in a case involving the issue of 
whether certain types of compensation should be charged as * 'research fellow- 
ships" or *' stipend payments." NIH, however, refused to change its policies to 
reflect the Board's decisions. Indeed, quite the opposite occurred: When other 
educational institutions sought to use the Wayne State decision as precedent for 
research fellowship classification, they were told flatly that the decision did not 
govern. Thus, the Chief of Audit Resolution for NIH advised an educational 
institution that: 

The Wayne State case was not precedent setting for a later case in- 
volving the same principal issue. ^^ 

This type of agency response to Board decisions suggests a number of important 
implications. First, even if a grantee were to receive a favorable ruling from a 



83 . The doctrine of exhaustion provides that "no one is entitled to judicial relief for a supposed 
or threatened injury until the prescribed administrative remedy has been exhausted." Myers v. 
Bethlehem Shipping Corp., 303 U.S. 41, 50-51 (1938). The rationale for the doctrine is the need 
to let the administrative process develop the factual record for its decisions and exercise its expertise 
and discretion accordingly (without premature interruption by the courts). It also is an expression 
of executive and administrative autonomy. 

84. See, e.g., McKart v. United States, 395 U.S. 185 (1969) (no need to exhaust- where issue 
is purely legal rather than factual, and does not involve agency discretion); Cannon v. University 
of Chicago, 99 S. Ct. 1946, n. 41 (1979) (private judicial remedy available where statute explicitly 
confers a benefit on a class of persons but does not assure those persons the ability to activate and 
participate in the administrative proceedings). 

85. 20U.S.C. §884(1975). 

86. Confidential letter from Jacob Seidenberg, Chief, Audit Resolution Section, NIH, to 
counsel for educational institution, Dec. 4, 1978. 
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grant appeals mechanism, it may not be assured of continued proper treatment 
without further appeals. Second, there may be an inequity between those grantees 
which are willing and financially able to bring appeals and those which are not. 
Third, the agency's caseload may be burdened with repetitive appeals of virtually 
the same issue. Although these appeals presumably could be handled in some 
form of expedited manner, they nonetheless would impose an added workload. 

13. Are Grant Appeals Decisions Disseminated or made Available to the 
Public? 

With few exceptions, appeals decisions are not published, and few agencies 
have any "system" for notifying grantees of their decisions. Indeed, several 
agencies have no system for maintaining a central file of appeals decisions. 

HHS, ED and EPA keep decisions in a centralized location, and disseminate 
them periodically to designated agency officials and persons outside the agency 
who request copies of decisions. These agencies maintain a central index file at 
the boards' offices in Washington. From time to time, summaries of HHS and 
ED decisions are published in the Federal Register. DOL decisions are main- 
tained by the clerk of the Office of Administrative Law Judges. 

Notwithstanding these efforts, it is difficult to track large numbers of grant- 
related disputes, and to ascertain case precedent. This is so for several reasons. 
First, several agencies, such as HUD, DOT, NSF (and a host of agencies with 
relatively small grant programs), do not have formal appeals procedures. Even 
agencies which have such procedures invariably attempt to resolve disputes 
informally, e.g. through negotiation or reconsideration. The agencies rarely 
maintain a system of records to track disputes which are resolved informally. ^^ 

Second, a few of the larger grantor agencies do not have an agency-wide 
office of grants administration and do not deal with disputes in a centralized 
manner. Accordingly, examination of dispute resolution at the Departments of 
Commerce and Agriculture reveals varying levels of attention to grant disputes 
among sub-agency components. Some components have no appeals mechanism 
(and no records of appeals) while other components have formal grant appeals 
boards. These agencies do not track disputes in any centralized fashion. 

Third, even some of the agencies with formal appeals procedures do not 
keep track of grant appeals. Thus, LSC, CSA and ACTION, for examples, were 
able to identify a few instances in which terminations and denials of refunding 
were appealed, but identifying those appeals appeared to be a hit-or-miss prop- 
osition. The problem is compounded in agencies, such as ACTION, which handle 
appeals at the regional office level. In those agencies, no centrally-located appeals 
file is kept. 



87. There are a few exceptions. DOJ, HHS, DOL and EPA have tracked formal appeals 
which have been resolved informally, e.g. settled or withdrawn. NSF has kept track of requests for 
reconsideration of rejected applications. These agencies, however, only keep track of appeals which 
have been filed formally. 
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C. Appeals Actually Brought 



I . Numbers 



During the ten-year period from 1970 to 1980, more than 1,700 grant- 
related appeals had been brought before the appeal mechanisms discussed above. 
A closer look at the period shows a clear upswing in cases towards the end of 
the period. 

Not surprisingly, most of the appeals have been brought before agencies 
which administer large grant programs. Thus, for example, during this period, 
more than 420 appeals were filed with the Departmental Grant Appeals Board 
of the Department of Health and Human Services (and its predecessor, the 
Department of Health, Education and Welfare); and more than 821 grant-related 
appeals were filed with the Department of Labor's Office of Administrative Law 
Judges. ^^ Other agencies, such as the National Science Foundation and Depart- 
ment of the Interior, reported no or only a few disputes. ^^ 

These figures may represent only the tip of the grant dispute iceberg. Many 
disputes are resolved informally without any paper trail or recordation and, 
therefore, are unrepresented in our survey. Moreover, even where paper trails 
exist, many agencies lack any tracking system or centralized method for ascer- 
taining the number and types of disputes brought. See, pp. 00-00, supra 

2 . Dollar Amounts 

The dollar amounts involved in these appeals is significant: At HHS alone, 
appeals involving more than $200 million have been considered by the Depart- 
mental Grant Appeals Board. At DOL, amounts subject to appeal are estimated 
at more than $150 million; at EPA, more than $50 million; at DOJ, more than 
$18 million. The amount subject to appeal in individual cases has ranged from 
less than $100 (in an HHS appeal) to an estimated $50 million (also in an HHS 
appeal). 



88. It should be noted that 548 of the DOL appeals involved disputes concerning individual 
CETA participants. The remaining 273 appeals involved disputes between DOL and grantees, as 
well as grantee-subgrantee disputes. 

89. The caseload in other agencies surveyed was as follows: 

EPA: 208; USDA: 130; DOJ: 109; ED: 65; LSC: 20; NFAH: 11; Commerce: 9; CSA: 5; 
ACTION: 4; DOE: I. 

The agencies' perceptions with respect to these figures vis-a-vis the need for elaborate grievance 
procedures vary. For example, NSF officials state that the few number of disputes raised before 
their agency evidence the fact that formal appeal procedures are not necessary. On the other hand, 
however, these same officials express concern that, if more elaborate procedures existed, more 
appeals would be brought. Interviews with William Cole, Director of the Division of Grants and 
Contracts, NSF, (Washington, D.C., June 1980 and March 5, 1982). Officials at DOL generally 
refute this latter concern. According to them, the main variable in an agency's number of appeals 
is the policy underlying enforcement and settlement decisions. If an agency is willing (and legally 
able) to compromise, for example, audit disallowances, the number of disputes will decline; con- 
versely, if grantees are required to repay full amounts disallowed, the number of appeals may 
increase. Interview with Chief Judge Nahum Litt, Office of Administrative Law Judges (Washington, 
D.C., May 5, 1982). 
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3 . Issues 

The types of appeals brought vary from agency to agency, and, in some 
cases, from program to program. However, in the aggregate, the vast majority 
of grant-related appeals pertain to cost allowability issues, i.e. whether a grantee 
properly expended grant funds. Most of these appeals have arisen as a result of 
Federal audits of grant funds. Recurring issues in these appeals include: 
(1) inadequate documentation; (2) improper cost allocation; (3) costs in excess 
of budgeted amounts; (4) allowability of certain costs (such as the purchase of 
equipment) without prior approval; and (5) allowability of preaward costs. 

The second most common type of appeal (and most prevalent at EPA and 
DOJ) involves certain types of pre-award disputes. At EPA, local governments 
frequently challenge agency determinations that a locality or the locality's pro- 
posed project is ineligible for grant funding. At DOJ, appeals of both entitlement 
and discretionary grants are common. At DOL, disappointed applicants for CETA 
funds (at both the prime grant and subgrant levels) frequently challenge agency 
determinations of ineligibility and/or agency straying from pre-established review 
criteria and procedures. At HHS, there have been very few pre-award appeals, 
primarily because the jurisdiction of the Departmental Grant Appeals Board was 
extended to pre-award disputes only in limited circumstances and only as of 
August, 1981.^^ 

Appeals involving indirect and other cost rate determinations occur most 
frequently at HHS. (This fact is not surprising since the Office of Management 
and Budget has assigned responsibility to HHS for the negotiation and approval 
of cost rates for many grantees — including State and local governments, hos- 
pitals, colleges and universities — which receive Federal grant funds from several 
agencies.) Recurring issues in such appeals are whether certain costs may be 
treated as indirect costs, whether certain elements of cost should be included in 
the rate determination, and whether the rate may be reduced retroactively. 

No agency has had more than a handful of appeals involving grant termi- 
nations and suspensions. There apparently has been only one appeal (at DOL) 
involving the debarment of a grantee. 

4. Parties 

The type of grantee (such as States, units of local government, educational 
institutions, and non-profit organizations) bringing any particular type of appeal 
depends upon the nature of the grant program involved. Thus, to give an obvious 
example: Because States are the only eligible recipients of mandatory Social 
Security Act grants. States are the only appellants in Social Security Act appeals 
brought before the HHS Board. Similarly, local governments are the primary 
recipients of EPA's Clean Water Act grants, and, therefore, account for most 

90. HHS grant appeal regulations now provide that the Board has jurisdiction to hear appeals 
from denials of continuation grants where the denial is based on the grantee's failure to comply with 
the terms of a previous award. See 45 C.F.R. Part 16, Appendix A, Section C(3). Denials of 
continuation grants based on budget constraints are not appealable. East Bronx Community Health 
Association, Docket No. 81-191 (appeal dismissed, January 29, 1982). 
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of the grant appeals brought before EPA. Where program eligibility is more 
diverse (such as under the CETA program at DOL), the types of appellants are 
similarly diverse. 

Looking at the entire grants picture, more appeals are filed by State gov- 
ernments than any other single category of grantees or grant applicants. The 
bulk of these appeals has been filed at HHS and DOJ. Appeals brought by local 
governments (primarily at DOL, EPA, and DOJ) run a close second. Appeals 
brought by educational institutions and non-profit organizations run third. 

Moreover, it should be noted that the appeals brought by State and local 
governments involved, on a case-by-case and aggregate basis, significantly greater 
amounts of dollars than those involved in appeals brought by educational insti- 
tutions and non-profit organizations. 

5 . Outcomes 

In grant appeals, sometimes the grantee or disappointed applicant wins, 
sometimes the agency wins; but, more often than not, neither party wins outright: 
Appeals are settled informally and/or some issues in an appeal are decided in 
favor of the grantee or applicant, and some are decided in favor of the agency. 
Especially in audit appeals, the great majority of cases are resolved in this 
manner. 

HHS provides an interesting example. As of December, 1980, 149 of the 
420 appeals brought before the Departmental Grant Appeals Board were settled 
or withdrawn prior to the issuance of a written decision by the Board. Of the 
approximately 140 appeals in which written decisions were issued, 58 percent 
of the cases were decided wholly in favor of the agency; 19 percent of the cases 
were decided wholly in favor of the grantee; and 23 percent of the cases were 
decided in part in favor of the agency and in part in favor of the grantee.^' 

In dollar terms, the rough outcomes of HHS written decisions were as 
follows:^^ 





Favorable 


Favorable 






to Agency 


to Grantee 


Split 


Dollar Value 








(where known) 


$104 million 


$3.2 million 


$3.6 million 



There are two important caveats to these figures. First, in many appeals, the 
amounts subject to dispute were not ascertainable from available records. Second, 
one of the appeals which culminated in a decision adverse to the grantee involved 
a significant portion of the amount recorded — approximately $50 million. Large 

91 . These figures are based on our independent review of HHS appeal files as of December, 
1980. During the next four-month period — from January 1981 through April 1981 — approximately 
35 additional decisions were issued by the Board. In April, 1981, the Board chairman advised the 
Secretary of HHS that 59 percent of the decisions of the Board upheld agency action, 17 percent 
were in favor of the grantee, and 24 percent were resolved partly in favor of the agency and partly 
in favor of the grantee. 

92. See HHS chapter for a further breakdown of these figures. 
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amounts in other (notably Social Security Act) appeals also may skew the anal- 
ysis. 

Other agencies also have had interesting experiences. For example, the 
outcome of DOJ's appeals overwhelmingly favor the agency. DOJ officials 
explain that this is due to attorney involvement in every stage of the dispute, 
and that the attorneys "weed out'' or settle "bad" cases, i.e. cases which the 
agency probably would lose. The outcomes also are attributed to the agency's 
successful informal resolution efforts. LSC's track record — and proffered jus- 
tification — are the same. EPA's outcomes are split in the pre-award dispute 
context, but post-award disputes tend to be resolved in favor of the agency. In 
"win-loss" terms, ED decisions have been distinctly anti-grantee, but in mon- 
etary terms the outcomes have been split. 

111. The Legal Nature of a Grant 

While Federal grantmaking agencies have been engaged in developing and 
utilizing grant dispute resolution procedures, it has been left to Congress and 
the courts to consider the fundamental issue of what is a grant. In the Federal 
Grant and Cooperative Agreement Act of 1977,^^ Congress sought to distinguish 
a grant from a Federal procurement contract, and to identify certain major grant 
characteristics. In case law dating back to the 1800's, Federal courts have sought 
to define the legal nature of a grant, and to compare it to more traditional legal 
instruments, such as gifts, trusts, and contracts. 

This part of the report reviews these efforts. It begins with a discussion of 
the congressionally-created Commission on Government Procurement, which, 
in 1972, called for legislation to clarify the interrelationship between Federal 
grants and procurement contracts. It next considers the Federal Grant and Co- 
operative Agreement Act, and a Govemmentwide study conducted pursuant to 
that Act. Finally, the section reviews the century of case law which analogizes 
grants to contracts, gifts, and trusts. 

Consideration of these issues is important to this study for at least two 
reasons. First, Congress and administrative agencies have established elaborate 
procedures for disputes arising under Federal procurement contracts. ^^ As de- 
signed and implemented, these procedures allow contractors and disappointed 
bidders a full panoply of notice, discovery, hearing, and appeal rights, in as- 
sessing and making recommendations regarding grant dispute resolution pro- 
cedures, the Conference (and Congress) may wish to consider the rationale upon 
which the distinction between grants and procurement contracts is based. ^^ 



93. 41 U.S.C. §§ 501-509. 

94. See, e.g., the Contract Disputes Act of 1978, 41 U.S.C. §§ 601 et seq. 

95. A certain note of irony must be interjected at this point. From the agencies' perspective, 
one of the fundamental distinctions between grants and procurement contracts is that whereas the 
Federal Government is engaged in a business, arms-length relationship with contractors, it is in a 
closer ''partnership" relationship with grantees. Moreover, it is understood that whereas contractors 
generally engage in dealings with the Government for their own benefit (i.e. profit), grantees' 
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Second, the legal nature of a grant may have serious implications in light 
of constitutional due process concerns. In the following discussion we show 
that, notwithstanding other legal theories advanced through the years, grants are 
essentially contractual in nature. Because courts consistently have found that 
contracts give rise to constitutionally-protected property interests, the conclusion 
of this part of the study suggests that, at least under certain circumstances, even 
if agencies refuse to give notice and hearing rights to grantees, such rights may 
be mandated by the Constitution. 

With these factors in mind, we proceed. 

A. The Commission on Government Procurement: A Call for Distinction 
Between Grants and Procurement Contracts 
1 . The Commission' s Mandate and Findings 

In 1969, Congress established a Commission on Government Procurement 
to study, among other things, the interrelationship between Federal grants and 
procurement contracts. ^^ 

The Commission's focus on grant activities was narrow. As stated in the 
Commission's final report, the purpose of the grants study was: 

''to gain an understanding of the significance, if any, of the inter- 
changeable use of grants and contracts and of the extent to which 
procurement rules and regulations are or should be applied to grant- 
type assistance programs. "^^ 

The Commission found that, as of the early 1970's: 

Federal grant-type activities are a vast and complex collection of as- 
sistance programs, functioning with little central guidance in a variety 
of ways that are often inconsistent even for similar programs or proj- 
ects. This situation generates confusion, frustration, uncertainty, in- 
effectiveness, and waste. 

Report, p. 153. 

Three aspects — or causes — of the ''disarray" were identified. The first 
dealt with terminology and practice, and the fact that there was no single or 

dealings are on behalf of the public, and any monetary sanctions imposed must come from the public 
weal. Yet, as indicated above, the Government typically chooses to give less notice and hearing 
rights and other procedural protections to grantees — even when the Government is asking a grantee 
to repay millions of dollars of grant funds. In such cases, grantees may well wish to be considered 
as arms-length intruders rather than as close partners. 

96. The Commission was established pursuant to Pub. L. 91-129. It was comprised of two 
members of the House of Representatives, a public member appointed by the Speaker of the House, 
two members of the Senate, a public member appointed by the President of the Senate, two members 
of the Executive Branch, three public members appointed by the President of the United States, and 
the Comptroller General of the United States. 

97. Report of the Commission on Government Procurement, Volume 3, Part F at 153 (Dec. 
1972) (hereinafter "Report"). The Commission's mandate to study grants first was discussed in 
congressional hearings preceding the enactment of Pub. L. 91-129. See, U.S. Congress, House, 
Committee on Government Operations, Government Procurement and Contracting (Part 6), hearings 
on H.R. 474 before a Subcommittee of the Committee on Government Operations, 91st Cong. 1st 
Sess., May 15-21, 1969, pp. 1636-1637. 
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precise meaning of the term * 'grant." The second dealt with statutes which 
compounded the confusion by creating inconsistent Standards and grant require- 
ments. The third dealt with the lack of Federal control and guidance on grant- 
related matters. ^^ Each of these issues is discussed more fully below. 

a. Terminology and Practice 

The Commission's chief finding was that the term "grant" had no single 
or precise meaning. (Report, p. 156). In fact, the Commission found that grants 
and procurement contracts were used interchangeably (within agencies and among 
agencies) for the same types of projects. The Report states: 

Some agencies admit that they use grants to avoid the requirements, 
such as advance payment justifications, which apply to contracts. Some 
agencies use more grants in June to obligate funds before the end of 
the fiscal year because grants are quicker to process than contracts. 
Some program officials who have responsibility for negotiating and 
administering grants, but not contracts, tend to shift to contracts when 
they are busy in order to place the workload elsewhere. 

Id, at 157.^^ 

b. Statutes 

The Commission's Report states: 

Enabling and appropriation statutes for grant programs cause confu- 
sion. As a group they lack consistency in requirements, terminology, 
level of details, and emphasis. 

Report, p. 159. Moreover, as noted by the Commission, the statutes are incon- 
sistent in specifying the circumstances under which grants (as opposed to pro- 
curement contracts) should be used. Some statutes require the use of grants when 
a procurement contract would appear to be the more appropriate instrument; 
others authorize procurement contracts for grant-type activities. Such statutes, 
according to the Commission: 

are a major source of the government- wide inconsistency, confusion, 
and uneven management attending Federal grant-type assistance. Jd. 

c. Federal Control and Guidance 

The Commission found uncertainty, at both the Federal and recipient levels, 
as to what the roles and responsibilities of grantor agencies and recipients should 
be. As the Commission stated: 

98. Id. 

99. The Commission also found wide variance in the level of administrative involvement in 
grant programs. In this regard, the Commission noted a general recognition of the Executive Branch's 
tendency to over or underadminister grant-type programs. Citing authorities from the Office of 
Management and Budget, General Accounting Office, and Congress, the Commission concluded: 

Too much, too little, or the wrong kind of Federal involvement demonstrates uncertainty 
concerning the relationships of the Government and the recipient in many of these programs. 
Id. At 158. Finally, the Commission found that grant-type instruments revealed wide variances in 
agency requirements. Of particular note here were agency requirements dealing with contracting 
under grants. 
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Agencies often do not know to what extent Congress expects Federal 
control of, or participation in, a program or the extent to which the 
agency and its program officials will be responsible for the activities 
of recipients. 

Report, p. 159. According to the Commission, the confusion may be exacerbated 
by the variety of media used to issue Govemmentwide guidance to granting 
agencies and the fact that such guidance is not issued systematically. 

2. The Commission s Recommendations 

To deal with these problems, the Commission made two sets of recom- 
mendations. First, the Commission recommended that legislation be enacted to: 

(1) distinguish assistance from procurement by restricting the term 
'^contract" to procurement relationships and by requiring the use of 
other instruments to implement assistance relationships; (2) distinguish 
among grant-type relationships by introducing a '*new" instrument 
(cooperative agreement) to accommodate the assistance relationships 
requiring substantial Federal/non-Federal interaction during perfor- 
mance; (3) override statutes which prevent the agencies from using the 
most appropriate instrument in each grant-type and procurement sit- 
uation; and (4) give the agencies new authority to use grant-type in- 
struments in situations which call for them. 

Report, p. 153. 

Second, the Commission recommended that the Office of Federal Procure- 
ment Policy (within the Office of Management and Budget) be urged to: 

undertake or sponsor a study of the feasibility of developing a system 
of guidance for Federal assistance programs and periodically inform 
Congress of the progress of this study. 

Id., p. 168. 

In its report, the Commission expanded upon these recommendations, and 
their underlying need. For example, with respect to the first set of recommen- 
dations, the Commission pointed out that grant-type assistance differed from 
procurement contracts in their basic design and purpose. Assistance typically is 
designed to support, stimulate, or aid a recipient's activities in furtherance of 
public policy. Procurement is solely for the purchase of goods or services for 
the primary benefit of the Government. The Government's role in assistance 
relationships generally is more that of a patron or partner, rather than that of a 
purchaser in a formal, arms-length bargaining relationship. 

With respect to the second recommendation {i.e., further study of the fea- 
sibility of a Govemmentwide system of guidance), the Commission reported: 

[T]he stimulus to achieve maximum efficiency, consistency, simplic- 
ity, and effectiveness is likely to come only from a Government-wide 
assistance system spelling out the rationale for and specific guidance 
on methods, techniques, and requirements for assistance transactions 
and relationships. Such a system would illuminate grant-type programs 
and the ways they are carried out so as to permit public scrutiny and 
encourage better understanding and needed improvements. 
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Report, p. 167. 

The Commission suggested that the system of guidance might be regarded 
as an analogue to the system of Federal procurement regulations. Accordingly, 
the Commission suggested a process and framework for developing appropriate 
guidance. ^^^ As the Commission concluded: 

An important by-product of [this] effort ... is likely to be the emer- 
gence of better ways of defining the nature of Federal assistance. . . . 
The continuing increase in the number, size, and complexity of Federal 
assistance programs and the increasing billions of dollars appropriated 
for assistance underline the urgency of this task. 

Report, p. 171. 

B. The Federal Grant and Cooperative Agreement Act of 1978: 

Answering the Call 

I . From Recommendations to Law 

a. Formal Adoption of Commission' s Recommendations 

After the Commission on Government Procurement submitted its report to 
Congress in December 1972, the Executive Branch convened separate inter- 
agency Task Groups to review the Commission's two recommendations on grant 
matters. The Task Groups issued favorable reports on the two recommendations 
on September 19, 1973, and on March 1, 1974, respectively.'^' The Executive 
Branch formally accepted the Commission's recommendations on June 23, 1975. '^^ 

b. Congressional Actions 

Even before the Executive Branch had reviewed and accepted the Com- 
mission's grant recommendations, bills were introduced in the 93rd Congress to 
give the recommendations the force and effect of law. Thus, on June 28, 1973, 
a bill was introduced to implement the Commission's first recommendation. The 
bill — H.R. 9060 — sought to distinguish Federal procurement and grant-type 
assistance transactions, to standardize the use of legal instruments for these types 
of transactions, and to authorize the use of procurement or grant-type instruments, 
as appropriate. On the same day, H.R. 9059 was introduced to create an Office 
of Federal Procurement Policy. Section 14 of that bill embodied the Commis- 
sion's second recommendation for further study. On the Senate side, S. 3514, 
styled the Federal Grant and Cooperative Agreement Act of 1974, was intro- 
duced. This bill incorporated both of the Commission's recommendations on 
Federal grant-type activities. None of these bills was enacted. '^^ 

100. The suggested framework included provisions for dispute resolution. 

101. Hearings before the Subcommittee on Federal Spending Practices, Efficiency and Open 
Government and the Subcommittee on Intergovernmental Relations of the Committee on Government 
Operations on S. 1437, 94th Cong., 2d Sess., March 23 and April 5, 1976, 221, 230, cited in S. 
Rep. No. 95-449, 95th Cong., 2d Sess. 4, notes 2 and 3 (Sept. 22, 1977). 

102. M. at 112. 

103. Although hearings were held on both H.R. 9059 and H.R. 9060, neither bill was reported 
by the House Subcommittee. Joint hearings were held during the summer of 1974 on S. 3614 by 



GRANT DISPUTE RESOLUTION 177 

In the 94th Congress, Senate Bill S. 1437, styled the Federal Grant and 
Cooperative Agreement Act of 1975, was introduced. This bill, essentially a 
reintroduction of the 93rd Congress' S. 1437, was reported by the Senate Com- 
mittee on Government Operations; '^"^ a companion bill was reported by the 
corresponding House committee. '*^^ 

Both the Senate and House passed the legislation, and on October 1, 1976, 
forwarded it to President Ford for signing. President Ford withheld approval and 
pocket vetoed the legislation. In his Memorandum of Disapproval, the President 
indicated that while there was "confirmed support for the objectives of the 
legislation," a recently completed 0MB study had "led to serious questions as 
to whether, at this point legislation is necessary or desirable." 

Virtually identical legislation was introduced again during the 95th Con- 
gress. This time the bill was styled the Federal Grant and Cooperative Agreement 
Act of 1977, S. 431. Essentially a reintroduction of the legislation that passed 
the Senate in both the 93rd and 94th Congress, S. 431 was reported by the 
Committee on Governmental Affairs, as amended, on August 2, 1977.'*^^ It 
passed the Senate on October 1, 1977. Its companion bill, H.R. 7691, was 
reported by the House Committee on Government Operations on July 1 , 1977'^^ 
and passed by the House on September 27, 1977, and then again on January 
19, 1978, to reflect minor differences in bill language embodied by the Senate 
version. President Carter signed the bill into law on February 3, 1978. (Pub. L. 
No. 5-224). 

2. The Act's Provisions 

Despite the fact that it took three sessions of Congress to be enacted, the 
Federal Grant and Cooperative Agreement Act of 1978 basically reflects what 
was its original impetus — the grant recommendations of the Commission on 
Government Procurement. It, therefore, is quite limited in scope. 

The provisions in the Act, according to the Senate report, "give statutory 
expression to the initial steps needed to correct the problems in Federal grant- 
type activities described by the Commission." '^^ Like the Commission, the 
Congress found legislation was needed to distinguish Federal assistance from 
Federal procurement relationships, as well as to standardize usage and to clarify 
the meaning of the legal instruments which reflect these relationships (§ 2(a)(1) 
of the Act). In addition. Congress agreed with the Commission that the meaning 



the Ad Hoc Subcommittee on Federal Procurement and the Subcommittee on Intergovernmental 
Relations of the Government Operations Committee. The Government Operations Committee re- 
ported S. 3514 as amended on October 7, 1974, S. Rept. 93-1239. It passed the Senate two days 
later. 

104. S. Rep. 94-1180, 94th Cong., 2d Sess. 

105. H. Rep. 94-1572, 94th Cong., 2d Sess. (Sept. 16, 1976). 

106. S. Rep. 95-449. 

107. H. Rep. 95-481, 95th Cong., 2d Sess. (July 1, 1977) (Government Operations Com- 
mittee). 

108. S. Rep. 95-449 at 7. 
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of the terms, "contract," ''grant," and ** cooperative agreement," as well as 
the relationships they reflect, are uncertain and that this uncertainty ''causes 
operational inconsistencies, confusion, inefficiency, and waste" for recipients 
and executive agencies (§ 2(a)(2) of the Act).'^^ 
The stated purposes of the Act are as follows: 

• To characterize Federal/non-Federal relationships in the acquisition of 
property and services and in the furnishing of assistance by the Federal 
Government so as to promote a better understanding of Federal spending 
and help eliminate unnecessary administrative requirements on recipients 
of Federal awards; 

• To establish Government-wide criteria for the selection of appropriate legal 
instruments, to achieve uniformity in their use by the executive agencies 
which offer such instruments, a clear definition of the relationships they 
reflect, and a better understanding of the responsibilities of the parties; 

• To promote increased discipline in the selection and use of contracts, grant 
agreements, and cooperative agreements; 

• To encourage competition, as appropriate, in the award of contracts, grants 
and cooperative agreements; and 

• To require a study of Federal/non-Federal relationships in Federal assis- 
tance programs that should lead to the development of a comprehensive 
system of guidance for Federal assistance programs. 

To address these findings and purposes, the Act establishes Government- 
wide criteria for selecting the appropriate class of legal instruments to be used 
by Federal agencies. Following the Commission's recommendations, Sections 
4t-6 of the Act describe the appropriate use of a "procurement contract," a 
"grant agreement," and a "cooperative agreement." The Act does not define 
these instruments, or discuss the rights and responsibilities arising from them. 
Nor are the exact terms, conditions, and clauses that are contained in these types 
of instruments necessarily determined by the mandated criteria. Rather, tracking 
the Commission recommendation, the Act simply sets forth circumstances and 
conditions under which each instrument is to be used. They are as follows: 

• Contract 

Whenever the principal purpose of the instrument is the acquisition, by 
purchase, lease, or barter, of property or services for the direct benefit or 
use of the Federal Government; 

or 
Whenever an executive agency determines in a specific instance that use 
of a type of procurement contract is appropriate. 



109. The Senate Report stated, as the CommissLon had found earlier, that this situation had 
given "rise to inappropriate practices by Federal agencies, including the use of grants to avoid 
competition and certain requirements that apply to procurement contracts." S. Rep. 95-449, p. 7. 
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<• Grant 

Where the principal purpose of the relationship established is the transfer 
of money, property, or services, or anything of value to the recipient to 
accomplish a public purpose of support or stimulation; 

and 
No substantial involvement is anticipated between the Federal agency and 
the recipient during performance of the contemplated activity. 

• Cooperative Agreement 

Where the principal purpose of the relationship established is the transfer 
of money, property, services, or anything of value to the recipient to 
accomplish a public purpose of support or stimulation; 

and 
Substantial involvement is anticipated between the Federal agency and the 
recipient during performance of the activity. 

Recognizing that the above criteria are broadly worded, Section 9 of the Act 
authorizes the Director of 0MB '*to issue supplementary interpretative guidelines 
to promote consistent and efficient use of contracts, grants agreements, and 
cooperative agreements . . . .'*'^^ In addition to classifying legal instruments to 
be used in certain Federal transactions, the Act also provides Federal agencies 
with authorization to enter into the relationships it describes (§ 7(a) of the Act). 
This provision was designed to overcome the problems some agencies faced of 
having their choice of instrument statutorily restricted to a particular instrument. 
However, the Act is not designed to supersede a provision of law which spe- 
cifically prohibits an agency from using a particular type of instrument.* ^^ 

Section 8 of the Act implements the Commission's study recommendation 
by instructing the Director of 0MB, in cooperation with other Executive agen- 
cies, to * 'undertake a study to develop a better understanding of alternative 
means of implementing Federal assistance programs, and to determine the fea- 
sibility of developing a comprehensive system of guidance for Federal assistance 
programs." The study was to be transmitted to Congress within 2 years and was 
to include a "thorough consideration" of the findings and recommendations of 
the Commission on Procurement. Three areas of study were required to be 
included in a report: 

Detailed descriptions of the alternative means of implementing Federal 
assistance programs and of the circumstances in which use of each appears 
to be the most desirable; 

Detailed descriptions of the basic circumstances and an outline of a com- 
prehensive system of guidance for Federal assistance programs which may 
be feasibly developed; and 



110. According to Senate Report No. 95-449, supra at 10. these distinctions provide only a 
"structure which will enable the Federal agencies to make disciplined choices and decisions on their 
roles and responsibilities and the roles and responsibilities of recipients." 

111. S. Rep. 95-499 at 10. 



• 
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• Recommendations concerning (a) arrangements to proceed with full de- 
velopment of the comprehensive system of guidance and (b) administrative 
or statutory changes which may be deemed appropriate. 

The Act also contained various savings provisions to insure that the leg- 
islation did not unintentionally interfere with existing programs. Thus, for ex- 
ample, Section 10 states that the Act does not prohibit the use of different legal 
instruments for different components of a federally-funded project. 

3. Implementation of the Act 

a. OMB Guidelines 

Pursuant to Section 9 of the Act, OMB issued supplementary interpretative 
Guidelines on August 18, 1978 (43 Fed. Reg. 36860 et seq.). In general, the 
Guidelines sought to provide further — albeit limited — explanation of the sta- 
tutory distinctions between procurement and assistance relationships; to delineate 
OMB*s exceptions policies and procedures under Section 10 of the Act; to detail 
various recordkeeping and reporting requirements; and to clarify the meaning of 
various other sections of the Act. 

The Guidelines reflected the narrow scope of the Act. They did little to 
clarify the situation. For example, like the Act, the Guidelines failed to provide 
any specific definition of a "grant," "contract," or "cooperative agreement." 
Instead, they relied simply upon the statutory distinctions based on the purpose 
of the transaction and level of Federal involvement. The Guidelines provided 
no explanation, illustration, or further description of the criteria to be applied. 

OMB justified its position by indicating that agencies "will have no trouble" 
making the required distinction "in most cases"; and when they do "agency 
mission and intent must be the guide, and . . . more detailed criteria would not 
be useful." 43 Fed. Reg. 36380. 

The Guidelines also are not expansive in another ambiguous statutory area. 
During deliberations on the Act, concern was expressed that Section 4(2), which 
allows use of contracts "whenever an executive agency determines in a specific 
instance that the use of a type of procurement contract is appropriate" would 
neutralize the distinction otherwise drawn between procurement and assistance. 
While the Senate report on the Act rejected this concern (43 Fed. Reg. 36832), 
it is apparent that this language, if abused, could nullify significant provisions 
of the statute. Despite this danger, the Guidelines offered no guidance on the 
issue. Rather, they required Federal agencies to report procurement transactions 
based upon this subsection, and to rely on policies and procedures in various 
procurement regulations whenever procurement contracts were awarded. 

b. Section 8 Study 

As indicated above, Section 8 of the Act required OMB to conduct a two- 
year study of Federal assistance and to issue a report on various ways to improve 
it. The report, "Managing Federal Assistance in the 1980's" was submitted to 
Congress on March 5, 1980. In addition to the three study issues mandated by 
the Act, OMB identified other related issues for inclusion in the study. 
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The Study was conducted by eight task groups with members from Federal 
agencies, recipients and other interested parties. The task groups produced an 
eleven-volume set of working papers which were widely distributed as part of 
a public comment process. After the comment period, the working papers were 
revised. According to 0MB, the final report basically reflected the content of 
the working papers as well as views expressed by and submitted to 0MB. The 
64-page report prqduced by 0MB contained a wide-range discussion which 
identified numerous unresolved issues concerning Federal assistance and sug- 
gested ways to deal with them. However, one area of the report was notably 
lacking. Among the three major topics which section 8 of the Act required to 
be included in the report was: 

^detailed descriptions of the alternative means of implementing Federal 
assistance programs and of the circumstances in which use of each 
appears to be most desirable ..." 

The 0MB Report contains less than a two-page discussion of this issue and 
did not contain the required descriptions. Instead, the report noted the problems 
of resolving the issue, and suggested that more work and analysis needs to be 
done. As the report stated: 

This study attempted to identify the patterns of grant and cooperative 
agreement sub-types, but it has barely scratched the sur- 
face .... Guidance that explains the characteristics of each major 
sub-type would help both Congress and the agencies design more 
effective programs. More analysis is needed, however, before accurate 
guidance can be issued. 0MB in conjunction with the agencies will 
continue this important work."^ 

0MB 's failure to adopt these — or other — recommendations is unexplained. 

One other aspect of the Section 8 Report dealing with the grant relationship 
merits comment. The Senate Report, as indicated above, emphasized that the 
study should take into account the concerns of voluntary human service orga- 
nizations, including consideration of their rights in the event of disputes. While 
all the problems of these agencies are not addressed by 0MB, the report does 
recognize that the ''number of disputes between Federal assistance agencies and 
recipients is growing apace with the growing importance and complexity of 
Federal assistance.*' Therefore, the report recommends ''speedy, economical 

1 12. Curiously, the 0MB Report fails to mention any of the impressive work done on the 
issue of alternative means by Task Force C of the 0MB Study. In its Working Papers, Task Force 
C proposed a first-cut definition of a Federal grant, and established a blueprint for the review and 
development of delivering Federal assistance. Specifically, the task force developed in matrix form 
a number of alternative instruments for implementing Federal programs or projects; described the 
alternatives in terms of purpose and the characteristics that distinguish one from the other; developed 
a sample decision tree which illustrated the process of selecting one alternative over another; provided 
a narrative description of how the process might proceed and a suggested typology of grants; included 
a flowchart to illustrate the factors or considerations one might use in choosing between grants and 
cooperative agreements; and suggested what specific steps needed to be taken to further develop, 
test and implement alternative means of Federal assistance. Managing Federal Assistance in the 
I980's, Working Papers, see Alternative Means of Implementing Federal Asssistance (August, 1979). 
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and fair dispute resolution processes" within each Federal administering agency 
(p. 31).''^ 

c. Cases before the General Accounting Office 

The General Accounting Office (GAO), through the Comptroller General 
of the United States, has decided two cases involving the appropriate classifi- 
cations of legal instruments under the Federal Grant and Cooperative Agreement 
Act. Burgos <Sl Associates, Comptroller General Decision No. B- 197 140 (Sep- 
tember 13, 1979) and Bloomsburg West, Inc., Comptroller General Decision 
No. B- 194229 (September 20, 1979). 

In both cases, protestors challenged the decisions of Federal agencies to 
finance activities through assistance awards. Previously, both agencies had used 
competitive procurement contracts to finance similar activities. After the enact- 
ment of the Federal Grant and Cooperative Agreement Act, the agencies changed 
the award instruments to grants, and defended the changes on the basis of the 
Act's provisions. The protestors claimed that the agencies' shift from contracts 
to grants was made for the purpose of avoiding the competition requirements of 
Federal procurement. 

In deciding both cases, the Comptroller General noted that GAO generally 
did not consider the propriety of grant awards. However, GAO's consideration 
of these cases was viewed as proper because funding previously had been pro- 
vided through competitive contracts, and the protestors claimed that the shift to 
grants unreasonably deprived them of their rights to compete. 

On the merits of the cases, the Comptroller General held in favor of the 
agencies. Reviewing the provisions of the Federal Grant and Cooperative Agree- 
ment Act, the Comptroller General held that the agencies' determinations that 
the awards met the * 'grant" criteria of the Act were '* reasonable" and consistent 
with the purposes of the Act. 

In Bloomsbury West, Inc., there was an additional wrinkle. The protestor 
claimed that the awarding agency — the Office of Education of the then-existing 
Department of Health, Education and Welfare — lacked statutory authority to 
award a grant for the program in question. The Comptroller General disagreed, 
holding that although it was not clear that OE previously had had only contract 
authority, in any event, it now was clear that, under the Federal Grant and 
Cooperative Agreement Act, the agency had authority to award grants as well 
as contracts for the program. 

Although not formally decided by the Comptroller General, the GAO also 
considered, in response to a congressional inquiry, the appropriateness of an 
Agency's grant/contract classification. Specifically at issue was the propriety of 
awarding a contract to the State of Connecticut for the operation of a Citizen/ 
Government Transportation Planning Center. The Planning Center's contract 
was awarded by the Department of Transportation and the Environmental Pro- 



113. As a follow-up to this report, a special OMB task force, headed by Norval D. (John) 
Settle, Chairman of the HHS Departmental Grant Appeals Board, prepared a draft OMB circular 
on grant dispute resolution. The circular was never issued in final form. 
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tection Agency. In considering the grant versus contract issue, the GAO applied 
the standards of the Federal Grant and Cooperative Agreement Act. Specifically, 
GAO considered whether the Center's project was for the Federal agencies' 
* 'direct benefit or use." GAO cited — with apparent approval — the comment of 
an agency official that the agency *'may benefit in this case because the Center's 
interim and final reports will be submitted to [the agency] . . . and consideration 
will then be given to instituting similar projects nationwide." In light of this 
explanation, GAO found "no legal or procedural prohibitions" against the agen- 
cy's use of a contract.''"^ 

The Connecticut case suggests that, despite the best intentions of Congress, 
there is a large unanswered question as to whether the Act has been successful 
in achieving even its limited purposes. GAO's willingness to accept an agency's 
selection of a contract instrument solely on the basis of general reporting re- 
quirements suggests that: (1) virtually any contract award could be viewed as 
acceptable; and (2) the agencies continue to enjoy virtually unrestricted freedom 
in their selection of award instruments. 

C. A Century of Case Law: The Contractual Nature of a Grant 

J . A Synopsis of the Law 

As shown above, grants are viewed as different legal instruments than 
Federal procurement contracts. This distinction, however, should not blur the 
essentially contractual nature of the grant relationship. 

As early as 1866, the United States Supreme Court held that: 

It is not doubted that the grant by the United States to the State upon 
conditions, and the acceptance of the grant by the State, constituted a 
contract. All the elements of a contract met in the transaction — com- 
petent parties, proper subject-matter, sufficient consideration, and con- 
sent of minds. This contract was binding upon the State .... 

McGehee v. Mathis, 71 U.S. 143, 155 (1866). 

More than a century later, in Pennhurst State School and Hospital v. Hald- 
erman, 451 U.S. I (1981), the Supreme Court repeated its commitment to the 
contractual nature of a grant. Reviewing a grant-enabling statute authorized under 
the Spending Clause of the United States Constitution, the Court held: 



1 14. GAO, however, appeared to have certain policy reservations about the contract award. 
GAO indicated, for example, that the agencies' use of a contract may have precluded the opportunity 
of the State of Connecticut to establish funding priorities and to assign tasks for all public participation 
and information programs within the State — an opportunity it would have had under available grant 
programs. Moreover, the award of the contract, according to GAO. ''could potentially work at cross 
purposes" with existing Federal assistance guidelines which stress the importance of providing 
adequate public participation and information activities. In view of these concerns, GAO recom- 
mended that the Secretary of DOT and the Administrator of EPA require ''clear documentation" 
of "a deficiency or compelling need" before authorizing future contract funding for public partic- 
ipation and information activities which may be eligible for Federal assistance under established 
grant programs. 
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[L]egislation enacted pursuant to the Spending Power is much in the 
nature of a contract: in return for federal funds, the States agree to 
comply with federally imposed conditions. The legitimacy of Congress' 
power to legislate under the Spending Power thus rests on whether the 
State voluntarily and knowlingly accepts the terms of the 'contract.' 
[Citations omitted.] 

451 U.S. at 17. "5 

In the one hundred and fifteen years which came between McGehee and 
Pennhurst, the Supreme Court and lower Federal courts have considered various 
aspects of the contractual nature of grants. A brief synopsis of these cases follows. 

a. Land Grant Cases 

The analysis of grants in terms of contractual principles appeared first in 
the context of land grant disputes. As early as 1810, the Supreme Court spe- 
cifically was asked the question: *Ts a grant a contract?" and answered the 
question in the affirmative. Fletcher v. Peck, 6 Cranch 87, 136 (1810). See also, 
Trustees of Dartmouth College v. Woodward, 4 U.S. (4 Wheat.) 518, 682 (1819). 

The Fletcher and Dartmouth College cases involved grants from sovereigns 
other than the United States. In Fletcher, the sovereign was the governor of a 
State; in Dartmouth College, the sovereign was the British Crown. In both cases, 
the Supreme Court held that at least implied contracts existed which assured the 
recipients' holding of title to land previously granted. 

In McGehee v. Mathis, supra, the Supreme Court applied contract principles 
to land grants awarded by the United States. See also, Burke v. Southern Pacific 
R. Co., 2334 U.S. 669 (1913); Oregon and California R. Co. v. United States, 
238 U.S. 393 (1915); and United States v. Northern Pacific /?. Co., 256 U.S. 
51 (1920); United States v. City and County of San Francisco, 310 U.S. 16 
(1940). Thus, in Burke, the Supreme Court rejected a third-party claim because 
the claimant lacked '^privity" to the "contract" between the United States and 
the grantee. In the Oregon case, the Court rejected plaintiff's argument that 
railroads were intended, third-party beneficiaries of the grant relationship. In the 
San Francisco case, the Supreme Court rejected the grantee's argument that, 
because Government officials previously had not contractually enforced a con- 
dition, they were estopped from enforcing it. 

b. School Board Cases 

In the 1950's and 1960's, Congress recognized that the children of United 
States military personnel increased local school district membership without 
contributing their fair share of tax revenues, resulting in overcrowded and un- 
derfinanced schools. Under the School Facilities Construction Act, Congress 
authorized grants to school districts for the construction of school facilities upon 
the districts' assurance that the facilities would be made available to * 'Federal" 
children on the same terms as other children. A series of disputes arose as a 
result of school districts' alleged noncompliance with this assurance. These cases 
were analyzed by the courts in terms of contract principles. 

115. For further discussion of this case, see page 190, infra. 
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For example, United States v. County School Board of Prince George's 
County, Va., 221 F. Supp. 93 (E.D. Va. 1963) involved a suit by the United 
States for an injunction requiring the grantee to admit black * 'Federal" children 
to schools previously attended only by white children. Relying upon earlier land 
grant cases, the court held that the United States could sue the grantee to enforce 
compliance. As the court stated: 

It has long been recognized that federal grants authorized by Congress 
create binding contracts [citing Burke, supra, and United States v. 
Northern Pacific R. Co., supra]. 

* * * 

There is no essential difference between the grants to the railroads and 
the grants to the School Board .... The United States agreed to make 
certain payments to the School Board in exchange for certain assur- 
ances. The School Board, in order to receive the funds, gave the 
assurances required by the statute. The United States made the pay- 
ments, and the contract is executed on its part. 

221 F. Supp at 99-100. 

In Prince George's County, the court further held that relief was not limited 
to the withholding of funds or repayment because that would frustrate the purpose 
of the Act. Rather, the court declared it to be a "well-established right" of the 
United States to sue for enforcement of the contract, citing Dugan v. United 
States, 16 U.S. (3 Wheat.) 172, 181 (1818); Cotton v. United States, 52 U.S. 
(11 How.) 229, 231 (1850). Accordingly, the Court enjoined the School Board 
from continued violations. See also, United States v. Sumter County School Dist. 
No. 2, 232 F. Supp. 945 (E.D.S.C. 1964).^'^ 

In Bossier Parish School Board v. Lemon, 370 F.2d 847 (5th Cir.), cert, 
den. 388 U.S. 911 (1967), the Fifth Circuit had an opportunity to consider a 
related case in which a class of black *Tederal" children who sought admission 
to the Parish's schools sued to enforce grant conditions. In Bossier, the Court 
held that the assurances provided by the Parish in exchange for the receipt of 



116. See also, United States v. Biloxi Municipal School District, 219 F. Supp. 691 (S.D. 
Miss. 1963), affd 326 F.2d 237 (5th Cir.), cert, den, 379 U.S. 929 (1964); United States v. Madison 
County Bd. of Ed., 326 F.2d 237 (5th Cir.) cm. den. 379 U.S. 929 (1964), wherein the Government 
also sued to desegregate local schools through the specific performance of grant assurances. The 
Court of Appeals dismissed these cases, not because the court found the United States lacking in 
authority to enforce contractual assurances, but rather because the coun found that no assurances 
of desegregation had been made. As the Biloxi court stated: 

No one would be so rash as to claim that a local school board in either of the 'hard core' 
states of Alabama or Mississippi would intentionally enter into a contract which it under- 
stood to provide for even partial desegregation of the races In the public schools under Its 
jurisdiction. A more improbable official action of such a local school board can scarcely 
be imagined. 
326 F.2d at 239. Presumably, these courts would have looked favorably on the recent Supreme 
Court ruling in Pennhurst State School and Hospital, supra, wherein the Court held: 

There can, of course, be no knowing acceptance [of a grant] if a State is unaware of the 
conditions or is unable to ascertain what is expected of It. 451 U.S. at 17. 
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Federal grant funds established the children's right to attend Parish schools. 
Quoting from a lower court opinion, the Court of Appeals held: 

Defendants by their contractual assurances have afforded rights to 
these federal children as third-party beneficiaries concerning the avail- 
ability of public schools. 

370 F.2d at 850. 

c. Specific Performance Cases 

Relying on earlier land grant and school board cases, a Federal district court 
in United States v. Frazer, 297 F. Supp. 319 (M.D. Ala. 1968) held that the 
United States could sue for specific performance of grant conditions (here, merit 
system requirements for state administrative personnel). As the court stated; 

This Court is clear to the conclusion that the United States does have 
standing to seek judicial enforcement of the terms and conditions of 
grants of Federal property and that the administrative remedy of ter- 
mination was not intended to be and is not exclusive. . . . 

297 F. Supp. at 322. 

Although Frazer is the case most often cited for the proposition that grant 
conditions may be specifically enforced by the granting agency, several other 
courts (including four United States Courts of Appeals) have reached the same 
conclusion. United States v. Harrison County, Miss., 399 F.2d 485 (5th Cir. 
1968); Poirrier v. St, James Parish Police Jury, 372 F. Supp. 1021 (E.D. La. 
1974), affd per curiam, 531 F.2d 316 (5th Cir. 1976); United States v. Solomon, 
563 F.2d 1121 (4th Cir. 1977); United States v. Mattson, 600 F.2d 1295, at 
1299, n. 6 (9th Cir. 1979)."^ 

The most recent and comprehensive opinion upholding the right of the 
United States to seek an order compelling specific performance of grant assur- 
ances is United States v. Marion County School District, 625 F.2d 607 (5th Cir. 
1980), reh'g den. (1980). In that case, the United States sought to compel a 
school district to comply with Title VI of the Civil Rights Act of 1964, 42 U.S.C. 
§ 2000d et seq,, which prohibits discrimination in federally-funded schools. The 
school district had provided an assurance of compliance in exchange for Federal 
financial assistance. Relying on several of the cases cited herein, the court stated: 

It is settled law that the United States has authority to fix the terms 
and conditions upon which its money allotments to state and other 

117. While these cases involved a variety of factual settings, all related in some way to alleged 
violations of fundamental constitutional rights as well as grant assurances. Thus, for example, the 
Harrison County and St. James Parish cases involved allegations of unconstitutional racial discrim- 
ination. The Solomon and Mattson cases involved allegations of violations of constitutional rights 
of mentally retarded persons. This fact has led at least one scholar to suggest that courts will order 
specific performance of grants only where fundamental constitutional rights are involved; they may 
be less inclined to do so where more mundane grant assurances are at issue, particularly where 
States are the recipients of the grant funds and Tenth Amendment questions are involved. Remarks 
of Sallyanne Payton, Associate Professor of Law, University of Michigan, "Judicial Review: Two 
Tenth Amendment Puzzles,'' at the Federal Bar Association's Third Annual Seminar on Grant Law, 
Washington, D.C., February 22, 1980. 
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governmental entities should be disbursed. ... As the Supreme Court 
has long recognized, the United States may attach conditions to a grant 
of federal assistance, the recipient is obligated to perform the condition, 
and the United States has an inherent right to sue for enforcement of 
the recipient's obligation in court. . . . 

625 F.2dat611. 

The district court in Marion County had held that the United States had no 
right to sue on its "contract" because Congress had nullified that right by 
providing alternative remedies in the Civil Rights Act. In reversing the district 
court's decision, the Court of Appeals held: 

[I]t is well established that the government's right to sue to enforce 
its contracts exists as a matter of federal common law, without necessity 
of a statute . . . there is no persuasive, much less unmistakable, evi- 
dence that Congress intended to eradicate or even restrict the United 
States' right to sue to enforce contractual assurances of nondiscrimi- 
nation in the operation of public schools. 

625 F.2dat6ll. 

d. Third Party Beneficiary Cases 

As shown above, for more than a century, the courts have used traditional 
contract principles to establish the authority of the United States to impose grant 
conditions and to enforce them. A more recent trend is the application of third 
party beneficiary principles to grant disputes. 

The United States Supreme Court has alluded to these principles in two 
cases. In Lau v. Nichols, 414 U.S. 563 (1974), the Supreme Court recognized 
the contractual nature of assurances made in connection with grants. Plaintiffs 
in Lau were non-English speaking students who claimed that a school district 
was violating its grant assurances by failing to provide bilingual education. 
Viewing the assurance as ''contractual" in nature, the Supreme Court held that 
the school district was out of compliance and remanded the case for the fashioning 
of appropriate relief. 

In Pennhurst State School and Hospital v.Halderman, 45\ U.S. 1 (1981), 
the Supreme Court again recognized the contractual nature of grant terms and 
conditions. Plaintiffs in Pennhurst were representatives of mentally retarded 
persons who claimed specific rights based on their State's receipt of grant funds 
authorized under the Developmentally Disabled Assistance and Bill of Rights 
Act of 1975.''^ The Supreme Court indicated that if the State's protection of 
the claimed rights were, in fact, a condition to its receipt of grant funds, plaintiffs 
may have a cause of action. However, the Court's examination of the Act showed 
no such condition. 

Lower courts have considered third party beneficiary claims in two contexts: 
standing and private right of action. 

(i) Standing Cases 

118. 42 U.S.C. § (^metseq. 
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Lower courts have relied on third party beneficiary principles in determining 
whether parties other than the United States have standing to sue a grantee (and, 
even grantor) to compel performance of grant conditions. See, Norwalk CORE 
V. Norwalk Redevelopment Agency, 395 F.2d 920 (2d Cir. 1968); Ramirez, Leal 
& Co. V. City Demonstration Agency, 549 F.2d 97 (9th Cir. 1976); Local Div. 
No. 714 V. Greater Portland, Inc., 589 F.2d 1 (1st Cir. 1978); City oflnglewood 
V. City of Los Angeles, 451 F.2d 948 (9th Cir. 1972); Miree v. United States, 
526 F.2d 679, reh'g en banc, 538 F.2d 643 (5th Cir. 1976). Third party standing 
was rejected in only one of these cases. In Miree, the court found no intent in 
the ''contract" to protect members of the general public. In all of the other 
cases, the courts found that plaintiffs were intended beneficiaries of the grant, 
and, therefore, had standing to seek enforcement of specific grant conditions. 

(ii) Private Right of Action Cases 

The courts also have applied third party beneficiary principles in determining 
whether individuals have private rights of action against grantees for alleged 
violations of grant conditions. The courts are particularly inclined to recognize 
private rights of action in cases where the government's right to withhold future 
funds for grantee noncompliance can no longer be asserted, i.e., where the grant 
activity has ended. See, Euresti v. Stenner, 458 F.2d 1115 (lOth Cir. 1972). 
See also, Lloyd v. Regional Transp. Authority, 548 F.2d 1277 (7th Cir. 1977). 

e. Court of Claims Cases 

Under the Tucker Act, the Court of Claims has jurisdiction over claims 
against the United States founded upon the Constitution, statutes, regulations, 
or upon any ''express or implied contract with the United States," for damages 
not sounding in tort. 28 U.S.C. § 1491. It is hardly surprising that the handful 
of grant cases over which the Court of Claims has asserted jurisdiction has been 
analyzed in terms of contract principles."^ 

Three of the cases considered by the Court of Claims involved grants under 
the Federal-Aid Highways Act, which declares that the Secretary's approval of 
a State highway project shall be deemed a contractual obligation of the Federal 
Government for payment. 23 U.S.C. § 106(a). Arizona v. United States, 494 
F.2d 1285 (Ct. CI. 1974); California v. United States, 551 F.2d 843 (Ct. CL), 
cert. den. 434 U.S. 857 (1977); Louisiana Dept. of Highways v. United States, 
604 F. 2d 1339 (Ct. CL 1979). 

In the Arizona case, the State sought reimbursement of costs incurred in 
connection with the removal and relocation of facilities for the construction of 
a highway. The Federal Highway Administration had approved this aspect of 
the project but thereafter reversed itself. The Court found that the plaintiff had 
complied with all grant conditions and held that: "The Government has a con- 
tractual obligation to pay Arizona . . . since the Government's authorized em- 
ployees approved an agreement so providing." 494 F.2d at 1288. 



119. See, Wallick and Montalto, "Symbiosis or Domination: Rights and Remedies Under 
Grant-Type Assistance Programs," 46 Geo. Wash. L. Rev. 159, 167-68 (1978). 
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With different facts, California and Louisiana did not fare as well. In those 
cases, the States claimed entitlement to payment of costs incurred in addition 
to those authorized in the State's grant. The Court held that the grantees could 
not unilaterally increase the Federal contractual obligation. 

The Court of Claims has asserted jurisdiction even in cases where the statute 
authorizing the grant does not contain language explicitly making the agreement 
a contract. In Texas v. United States, 537 F.2d 466 (Ct. CI. 1976), for example, 
the Court asserted jurisdiction over a claim for payments under the Federal 
Disaster Act although the United States argued that the agreement was not a 
contract in the traditional sense. While the majority of the court declined to face 
squarely the issue of whether the agreement was a contract, it did hold that the 
agreement imposed ** enforceable obligations." 

In Missouri Health and Medical Organization, Inc. v. United States, 641 
F.2d 870 (1981), the Court of Claims again was asked to determine, for purposes 
of its jurisdiction, whether a grant is a contract. The Court concluded that even 
the discretionary grant involved in the case created enforceable obligations sub- 
ject to its review. 

/. Other Relevant Case Law 

There is a considerable body of case law in which the courts presume the 
enforceability of grant conditions. The courts in these cases do not describe the 
grant as a contract in express terms; however, the underlying rationale for their 
holdings seems contractual in nature. 

For example, the courts have ruled in several cases that when a State, 
county, city, district or private group voluntarily accepts and utilizes Federal 
grant monies, the recipient commits itself to comply with Federal "strings" 
attached to the award. Concomitantly, the Supreme Court has made clear that, 
as a constitutional matter, the Federal Government has the power to impose 
conditions on its offer of Federal funds because it does not require the offeree 
to accept any funds. See, Massachusetts v. Mellon, 262 U.S. 447, 480, 482 
(1923) (dicta); Steward Machine Co. v. Davis, 301 U.S. 548, 590 (1937); Okla- 
homa V. U.S. Civil Service Commission, 330 U.S. 127, 143-144 (1947); Bat- 
terton v. Francis, 432 U.S. 416, 420, 431-32 (1977); Quern v. Mandley, 436 
U.S. 725, 734 (1978). '20 

The courts further hold that a State law or regulation which is inconsistent 
with Federal grant conditions must yield to Congress' will under the Supremacy 
Clause of the United States Constitution (Art. 6, CI, 2). The rationale underlying 
this principle is that when Federal monies are spent to promote the general 
welfare (U.S. Constitution, Art. I, § 8, CI. I), the concept of welfare is shaped 
by Congress, not the States. See, Helvering v. Davis, 301 U.S. 619, 640-41, 
645 (1937). The landmark case in this regard is King v. Smith, 392 U.S. 309 
(1968), wherein the State of Alabama, a Federal recipient of Aid to Families 
with Dependent Children (AFDC) funds, issued a regulation which was incon- 



120. See also, North Carolina ex rel. Morrow v. Califano, 445 F. Supp. 532 (E.D. N.C. 
1977), aff'd 435 U.S. 962 (1978); State of Florida v. Matthews, 526 F.2d 319, 326 (5th Cir. 1976). 
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sistent with AFDC provisions of the Social Security Act. Individuals whose 
AFDC benefits were terminated as a result of the State's regulation sought to 
enjoin its enforcement. The Supreme Court held: 

There is of course no question that the Federal Government, unless 
barred by some controlling constitutional provision, may impose the 
terms and conditions upon which its money allotments to the States 
shall be disbursed, and that any state law or regulation inconsistent 
with such federal terms and conditions is to that extent invalid. 

392 U.S. at 333, n. 34. '^i 

Although the grantee cannot be enjoined from operating under the conflict- 
ing State law, regulation or practice, the grantee can be enjoined from using 
Federal funds unless and until it complies with Federal requirements. Rosado v. 
Wyman, 397 U.S. 397, 420-22 (1970). '22 

2. Differing Views 

Over the years, there has been considerable debate regarding the legal nature 
of a grant. '2-^ In the debate, scholars and a few courts have characterized grants 
as gifts and trusts, as well as contracts. '^"^ Significantly, however, none of these 
characterizations preclude the applicability of the contractual enforcement prin- 
ciples discussed above. 

a. The ''Gift'' Theory 

Several writers in the grants field have suggested that grants are commonly 
viewed as analogous to private gifts. These writers hasten to add, however, that 
they do not share this view of the grant relationship. As Professor Richard 
Cappalli noted: 

121. See also, Ivanhoe Irrigation District v. McCracken, 357 U.S. 275 (1958); Carleson v. 
Remillard, 406 U.S. 598 (1972); Williford v. Laupheimer, 31 1 F. Supp. 720, 722 (E.D. Pa. 1969); 
Barber v. White, 351 F. Supp. 1091, 1096 {D. Conn. 1972); Lower East Side Neighborhood Health 
Council-South, Inc. v. Richardson, 346 F. Supp. 386. 388 (S.D. N.Y. 1972); Dupler v. City of 
Portland, 421 F. Supp. 1314, 1320 (D. Maine 1976); Stiner v. Califano, 438 F. Supp. 796, 800 
(W.D. Okl. 1977). 

122. But see. Named Individual Members of San Antonia Conservation Society v. Texas 
Highway Dept., 446 F.2d 1013 (5th Cir.), reh'g den. 446 F.2d 1029 (1971), in which the State 
sought to avoid Federal requirements in connection with a highway construction project. The State 
claimed that it would finance the project solely out of State funds rather than comply. Although no 
Federal funds had been disbursed to the State, the court ruled that, because the State had agreed to 
accept Federal funds, the project was 'Tederal" in nature, and that, despite the fact that the Federal- 
State "marriage" might be an unhappy one, the State had to comply with the Federal requirements. 
446 F.2d at 1028. See also, Monroe County Conservation Council, Inc. v. Volpe, 472 F.2d 693 
(2d Cir. 1972); Arlington Coalition on Transportation v. Volpe, 458 F.2d 1323 (4th Cir. 1972); 
River v. Richmond Metropolitan Authority, 359 F. Supp. 61 1 (E.D. Va. 1973). 

123. See, e.g., Willcox, "The Function and Nature of Grants," 22 Admin. L. Rev. 125 
(1970), Mason, "Current Trends in Federal Grant Law— Fiscal Year 1976," 35 Fed. B. J. 163, 
(1976); Wallick and Montalto, "Symbiosis or Domination: Rights and Remedies Under Grant-Type 
Assistance Programs," 46 Geo. Wash. L. Rev. 159 (1978); Cappalli, "Rights and Remedies Under 
Federal Grants," (BNA, 1979). 

124. In addition, a partnership theory has been suggested. Catz. supra n. 15, at p. 1088, 
n. 117. However, this theory is generally summarily dismissed. Id. 
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The concept of giving without receiving leads one readily to the idea 
of a gift. The spirit is, indeed, donative, but the gift analogy fails when 
one adds the ingredient of enforceability. Once a federal agency makes 
a grant award, or in some cases once Congress appropriates funds for 
a grant program, the recipient can successfully sue if the federal agency 
does not come up with the promised cash, or parts thereof. The gift 
analogy is also weakened by the host of restrictions and conditions 
placed on the federal grant. Each federal control and standard tends 
to support the idea that, indeed the United States is getting something 
out of the deal and, thus, moves the grant toward the world of quid 
pro quos. 

Cappalli, supra at 174. 

As shown above, the courts do not share this view either. Indeed, in two 
early cases involving land grants, the United States Supreme Court explicitly 
rejected the notion that grants are gifts. Burke v. Southern Pacific R. Co., 234 
U.S. 669 (1913); Wyoming ex rel. Wyoming Agricultural College v. Irvine, 206 
U.S. 278 (1907). '25 

There appear to be only two cases in which a Federal grant has been 
characterized as a gift. Alabama v. Schmidt, 232 U.S. 168 (1914); and School 
Board of Okaloosa County v. Richardson, 332 F. Supp. 1263 (N.D. Fla. 1971). 
Neither case offers any explanation as to why it differs from the mainstream of 
grant law. However, neither case reaches a conclusion which would have been 
different had contract principles applied. 

b. The ''Trust'* Theory 

According to Professor Allanson Willcox, the trust theory, "in anutshell," 
is that: 

A grant upon conditions is analogous to a trust, and that acceptance 
of the grant places the grantee under an equitable obligation, indepen- 
dent of any agreement on his part, to abide by the trust[.] 

Significantly, Professor Willcox goes on to add: 

This theory does not deny that a contractual obligation on the part of 
the grantee may and usually does co-exist with his equitable obliga- 
tion[.]'26 

125. See also. Steams v. State of Minnesota ex rel. Marr, 179 U.S. 223, 241 (1900). 

126. Supra n. 123, at 128. Willcox favors this theory, and explains its utility as follows: 
One reason for pressing the trust analogy is that it tends to avoid disputes about what 

was actually agreed to. A grantee may have demurred to some condition and may resist 
enforcement on the ground that he did not actually consent. In such a case, surely, if the 
grantee accepts and uses the funds he should be bound by all valid conditions attached to 
their use, as one cashing a check is bound by the terms on which it was given. 

But the chief advantage of the trust approach is flexibility of equitable remedies and 
the tools they provide for the fair resolution of questions that arise in day to day operation. 
The right to demand an accounting by the grantee should be a matter of course, as well 
as the right to pursue any funds that may have been diverted. There should be no need to 
make proof that the Government has been damaged or how much it has been damaged by 
a breach of the terms of the grant, or alternatively to show that damages are an inadequate 
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Only a handful of cases has alluded to the trust theory; and all of those 
cases were decided with respect to land grants awarded prior to 1919.'^^ 

The Comptroller General has applied the trust concept in cases regarding 
a grantee's use of interest earned on grant funds. In those cases, the Comptroller 
General ruled that the grantee had to return interest earned because the underlying 
grant funds were held ''in trust" for the Federal Government and any profit 
inured to the benefit of the United States. 42 Comp. Gen. 289, 292 (1962), 
citing 40 Comp. Gen. 81, and 1 Comp. Gen. 652. 

IV. A Legal Analysis of Current Grant Dispute Resolution 
Procedures — Are They Consistent with Constitutional 

Due Process? 

A . Introduction 

In the discussion which follows, we will look beyond the dispute procedures 
currently in existence, and will consider the issue of whether Federal agencies 
are required under constitutional due process to provide grant dispute resolution 
procedures, and, if so, what form those procedures must take. To be more precise: 
In the absence of any statutory command, does the Fifth Amendment to the 
United States Constitution require that, before an agency can take adverse action 
against a grantee or grant applicant, the grantee or applicant must be afforded 
procedural due process? And, if there is this entitlement to due process, exactly 
what process — what type of ''notice" and what type of "hearing" — is due? 

The discussion will be organized as follows: First, we will overview the 
doctrine of procedural due process in terms of the "interests" which are entitled 
to constitutional due process protection. Following this overview, we step back 
momentarily to analyze whether the constitutional requirement of procedural due 
process for "persons" applies to one large category of Federal grantees, namely 
State and local governments. Then, returning to the doctrine of procedural due 
process, we focus on pre-award and post-award grant decisions, and the like- 
lihood of finding protected interests in disputes arising from such decisions. 
Finally, based upon the conclusion that, at least in certain situations, grantees 
and grant applicants have constitutionally protected interests, we consider what 
"process is due." 

Before undertaking this review, it is important to note that the need to 
examine constitutional due process issues arises only where the other potential 
sources of procedural protections for grantees — grant-enabling statutes, agency 
regulations, and the Administrative Procedure Act (APA) — are lacking. 

remedy. If the puqjose of a grant fails or is abandoned, imposition of a resulting trust is 
likely to be the proper recourse. Conversely, there may be equities on the grantee's side 
that would be difficult to take into reckoning in an action for breach of contract. 
127. Tucker V. Ferguson, 89 U.S. (22 Wall) 527. 22 L. Ed. 805 (1875). ^t^*' fl/.sY>. dissenting 

opinion in Cornell University v. Fiske, 136 U.S. 152 (1890); Stearns v. State of Minnesota ex rel. 

Marr, supra, at 240-241; Wyoming ex rel. Wyoming Agricultural College v. Irvine, 206 U.S. 278, 

283 (1907); Ervien v. United States. 251 U.S. 41. 48 (1919). 



GRANT DISPUTE RESOLUTION 193 

Three considerations in this regard are especially significant. First, to the 
extent that grant-enabhng statutes and agency regulations establish notice and 
hearing or other appeal procedures, agencies must follow such procedures. '^^ 
Second, under the APA, grantees and grant applicants may have a right to 
"prompt notice" of adverse agency action, and, under certain circumstances, a 
'*brief statement'' of the grounds for such action. 5 U.S.C. § 555(e). Third, 
also under the APA, grantees and grant applicants have a right of judicial review 
of adverse agency action. This right extends even to the denial of discretionary 
grant applications where it is alleged that an agency "has transgressed a con- 
stitutional guarantee or violated an express statutory or procedural directive[.]" 
Apter V. Richardson, 510 F.2d 351 (D.C. Cir. 1975). ^^^ 

These protections, however, may not be sufficient. As shown in this report, 
the full panoply of due process protections — such as detailed notice of the 
charges, an oral hearing before an impartial decisionmaker with a written decision 
on the record, the right to compulsory process and cross-examination — often 
are not provided for in agency regulations and vary greatly from agency to 
agency, and, in some cases, from program to program. '^^ 

The Administrative Procedure Act, specifically the adjudication provisions 
therein,'^' rarely apply to grantees absent a constitutionally protected due process 
interest. '^^ The APA's formal adjudication provisions, 5 U.S.C. § 554 et seq., 
are provided to grantees in an agency proceeding only if a statute explicitly 
requires that a "hearing" be held by that agency. '^^ Thus, if a grant-enabling 

128. Accardi v. Shaughnessy, 347 U.S. 260 (1954); Service v. Dulles, 354 U.S. 363 (1957); 
Vitarelii v. Seaton, 359 U.S. 535 (1959); Red School House Inc. v. Office of Economic Opportunity, 
386 F. Supp. 1177 (D. Minn. 1974). 

129. See also, Kletschka v. Driver, 411 F.2d 436 (2d Cir. 1969). In Apter, the court ac- 
knowledged the potential burden to an agency of broad judicial review of an agency's award of 
discretionary (in this case, the National Institutes of Health of the Public Health Service) grants. 
Thus, the court noted: "We are mindful as well that judicial review of training grant decisions might 
place a heavy burden of litigation and delay upon the agency and its grantees as well." 510 F.2d 
at 355, n. 5. In light of this and other considerations, the court expressly limited its finding of the 
right to judicial review to the situation described in the text accompanying this footnote. As the 
court held: 

[T]he medical merits of NIH decisions on training grants may be committed to the un- 
reviewable discretion of the agency. However, that does not mean that NIH actions wholly 
escape judicial scrutiny. Where it is alleged that the agency has transgressed a constitutional 
guarantee or violated an express statutory or procedural directive, otherwise non-reviewable 
agency action should be examined to the extent necessary to determine the merits of the 
allegation. [Citations omitted.] 
510F.2d at 355. 

130. Compare, for example, the grant dispute procedures at the Department of the Interior, 
to those in the Department of Health and Human Services, both discussed in Chapter II and the 
agency chapters in Part 2 of this report. 

131. 5 U.S.C. §§ 554, 556, 557. 

132. See, Wnn^i Yanii Siuiii v. McGrafh. 339 U.S. 33. 50 (1950). For a full di.scu.ssion of 
this case, see pp. 216-19. infra. 

133. See, U.S. Lines v. Federal Maritime Commission, 584 F.2d 519, 536 (D.C. Cir. 1978). 
To trigger the formal adjudication provisions of the APA, a statute does not have to invoke the 
precise language of 5 U.S.C. § 554, calling for a hearing "on the record." If the statute contains 



194 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



Statute is silent as to the hearing rights of grantees, the formal adjudication 
provisions of the APA will not be invoked. 

B, An Overview of the Doctrine of Procedural Due Process 

To decide whether grantees and grant applicants are constitutionally entitled 
to notice and hearing rights in agency proceedings, the doctrine of constitutional 
due process requires a two-step analysis. First, a finding must be made that the 
aggrieved party (the one seeking due process) has a protected * 'interest" in the 
object of the dispute — either a protected "property'' interest or a protected 
'Miberty" interest. '^"^ Second, a determination must be made as to what process 
is due the aggrieved party and interest. 

In Board of Regents v. Roth,^^^ the Supreme Court defined what would 
constitute a * 'property" interest meriting constitutional protection: 

To have a property interest in a benefit, a person clearly must have 
more than an abstract need or desire for it. He must have more than 
a unilateral expectation of it. He must, instead, have a legitimate claim 
of entitlement to it. . . . Property interests, of course, are not created 
by the Constitution. Rather, they are created and their dimensions are 
defined by existing rules or understandings that stem from an inde- 
pendent source such as state law, rules or understandings that secure 
certain benefits and support certain claims of entitlement to those ben- 
efits. '^^ 

On the same day as the Supreme Court decided Roth, it held as follows in the 
companion case of Perry v. Sindermann, 408 U.S. 593, 601 (1972): 

A person's interest in a benefit is a * 'property" interest for due process 
purposes if there are such rules or mutually explicit understandings 
that support his claim of entitlement to the benefit that he may invoke 
at a hearing. [Emphasis added.] 

In Board of Regents v. Roth, the Supreme Court also announced the pa- 
rameters of a constitutionally-protected ''liberty interest." According to the 
Supreme Court, such interest arises, 

where a person's good name, reputation, honor or integrity is at stake 
because of what the government is doing to him. . . . 

408 U.S. at 573, quoting Wisconsin v. Constantineau, 400 U.S. 433, 437 (1971). 
Under such circumstances, "notice and an opportunity to be heard are essential. " 
Id.''' 

words requiring some type of "hearing", the courts will inquire into whether Congress intended to 
create an APA adjudicatory hearing and the substantive character of the proceeding involved to 
decide if APA adjudication applies. See also, 2 Davis, Administrative Law Treatise, § 12:10 (2d 
ed., 1979). 

134. Mathews v. Eldridge, 424 U.S. 319, 332 (1976); Perry v. Sindermann, 408 U.S. 593, 
599 (1972); Board of Regents v. Roth, 408 U.S. 564, 569 (1972). 

135. 400 U.S. 564(1972). 

136. /^. at 577. 

137. See also. Bishop v. Wood, 426 U.S. 341, 348 (1976); Goss v. Lopez, 419 U.S. 565, 
574(1975). 
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After a constitutionally protected interest is found, a court's analysis will 
shift to an inquiry into what "process is due/' i.e. whether a party is entitled 
to detailed notice and a trial-type hearing, or a lesser proceeding still involving 
some type of notice and some type of hearing J"^^ To identify the particular 
process due in any particular case, three factors generally are balanced: 

First, the private interest that will be affected by the official action; 
second, the risk of an erroneous deprivation of such interest through 
the procedure used, and the probable value, if any, of additional or 
substitute procedural safeguards; and finally, the Government's inter- 
est, including the function involved and the fiscal and administrative 
burdens that the additional or substitute procedural requirement would 
entail. 

Mathews v. Eldridge, 424 U.S. at 335.'-'^ 

C. The Applicability of Procedural Due Process to States and 
Localities as Grantees 

Before commencing an extended discussion of the procedural due process 
rights of grantees and grant applicants, it is important to focus on a potentially 
significant limitation on this constitutional right: Under current law. State and 
local governments are not considered to be within the reach of the procedural 
Due Process Clause of the Constitution. The apparent exclusion of State and 
local governments stems from a 1966 Supreme Court decision. South Carolina 
V. Katzenbach, 383 U.S. 301, in which the Supreme Court upheld the consti- 
tutionality of a provision in the Voting Rights Act which allows the Justice 
Department to invalidate a State's voting district plan. As the Court held: 

The word ^person' in the context of the Due Process Clause of the 
Fifth Amendment cannot, by any reasonable mode of interpretation, 
be expanded to encompass the States of the Union, and to our knowl- 
edge this has never been done by any Court. 

Id. at 323-324. 

Commentators have interpreted the Court's holding in this case to apply 
equally to localities within a State serving as Federal grantees. '"^^ 

Relying on South Carolina v. Katzenbach, at least five courts which have 
been faced with the question of whether States have procedural due process rights 
have concluded that they do not.'"^' However, none of these courts squarely 

138. See. Mathews v. Eldridgc. 424 U.S. 319. 333-335 (1976): Goss v. Lopez. 419 U.S. 
565. 515-511 (1975); WoltT v. McDonnell. 418 U.S. 539. 555-557 (1974); Caieteria and Restaurant 
Workers Union. Local 473 v. McEIroy. 367 U.S. 8S6. 894-95 (1961). 

1 39. For a different approach to the issue of what process is due. see discussion of the Supreme 
Court's decision in Wong Yang Sung. 3.^9 U.S. 33 (19.50). infra at p. 216-19. 

140. See, Wallick and Montalto, "Symbiosis or Domination: Rights and Remedies Under 
Grants-in-Aid," 46 Geo. Wash. L. Rev. 185 (1978); Cappalli, Rights and Remedies Under Federal 
Grant Law, 225 (BNA: 1979). 

141. Aquayov. Richardson, 473 F. 2d 1090, 1100- 1 101 (2nd Cir. 1973); Arizona State Dept. 
of Public Welfare v. Department of Health, Education and Welfare, 449 F.2d 456, 478 (9th Cir. 
1971), cert, denied, 405 U.S. 919; Connecticut State Dept. of Public Welfare v. Department of 
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addressed the issue of whether the sweeping language of South Carolina v. 
Katzenbach was meant to apply to due process considerations in grant dispute 
resolution. '"^^ Nor did the courts consider the incongruities of having due process 
protections denied to State and local governments, but afforded to other types 
of grantees and grant applicants. 

These arguments have been raised by Professor Richard Cappalli in his 
book, Rights and Remedies Under Federal Grants. ^^^ According to Professor 
Cappalli, the denial of due process rights to State and local grantees is wrong 
for three reasons: (I) Denying due process to State and local grantees creates 
undesirable contradictions in the law governing grant administration ''^'^; (2) Other 
Supreme Court cases, notably Thorpe v. Housing Authority of the City of Dur- 
ham, 393 U.S. 268(1969), have given States the implicit protection of procedural 
due process in their dealings with the Government ''^^; and, finally, (3) If ever 
faced with a claim by a State or locality demanding due process rights in its role 
as grantee, the Supreme Court would allow due process protections. Professor 
Cappalli bases this last prediction on the Supreme Court decision in National 
League of Cities v. Usery, 426 U.S. 833 (1976), a case in which the Court was 
willing "to rediscover a domain ofuntouchable state power and authority. . ."'"^^ 

Even if a court were to disagree with these arguments and deny constitutional 
due process to State and local grantees, the issue of constitutional due process. 



Health, Education and Welfare, 448 F.2d 209, 212-13 (2nd Cir. 1971); Stiner v. Calitano, 438 F. 
Supp. 796, 799 n. 3 (W.D. Okla. 1977): Cairoll v. Finch. 326 F. Supp. 891, 894 (D. Alas. 1971). 

142. In two of these cases, Arizona State Department of Public Welfare v. Department of 
Health, Education and Welfare, and Connecticut State Department of Public Welfare v. Department 
of Health, Education and Welfare, State grantees were claiming that grant appeals procedures afforded 
them by HEW did not comport with constitutional due process. However, in both cases, the States 
admitted that they had no Fifth Amendment right to due process under South Carolina v. Katzenbach, 
and instead were basing their claim on the Tenth Amendment — a claim which was rejected by one 
court (Arizona, 449 F.2d at 478). and. found to be irrelevant by the other because the State, in fact, 
had been given due process. (Connecticut, 448 F. 2d at 212.) Thus, neither court was forced to reach 
the question of whether South Carolina v. Katzenbach applied to States in their role as grantees. 

143. Cappalli, Rights and Remedies Under Federal Grants, supra, n. 123. pp. 225-43. 

144. Cappalli at 229-33. By way of example: A non-profit grantee may have the right to a 
hearing when the Federal Government demands a repayment of grant funds, while under the exact 
same grant program and for exactly the same type of dispute, a State or locality may have no hearing 
right. 

145. Cappalli at 238. As Professor Cappalli states: "In the Thorpe case . . . one argument 
made by the government defendant was that the new HUD regulations violated the constitutional 
prohibition on the impairment of contracts which apphed, by way of Fifth Amendment Due Process, 
to the Federal Government. Note that a government agency was, thus, sneaking under the protective 
shield afforded 'persons' by the constitutional text. The Court reached the argument on the merits 
and held that the grant agreement was not impaired. It did not deny Durham Housing Authority the 
right to claim such protection." 

146. Cappalli at -24 1. It should be noted, however, that National League of Cities v. Usery 
was dealing with matters covered by the Fair Labor Standards Act, a "domain of untouchable state 
power" which may be quite distinct from a State's role in Federal grant programs. Thus, the case 
may be no more than suggestive of the considerations the Supreme Court may weigh in deciding 
whether procedural due process applies to States and local grantees. 
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protections in grant dispute resolution remains crucial. Nongovernmental gran- 
tees (such as private educational institutions and non-profit organizations) rep- 
resent a significant segment of the grantee community; Federal grantmaking 
agencies still must consider whether they are obligated to provide due process 
protections to these types of recipients. Furthermore, if agencies are required to 
provide due process protections for grant disputes involving non-governmental 
grantees, they may decide that, for reasons of policy, administrative convenience, 
or fundamental fairness, they will extend the same protections to all grantees, 
including State and local governments. In the political milieu in which we live, 
it would be highly unlikely if an agency were to follow a different course. 

D, Constitutionally Protected Interests in Grant Disputes 

1 . Constitutionally Protected Interests in Pre -Award Grant Disputes 

Pre-award disputes usually center around the denial, in whole or in part, 
of a grant to an applicant, or disagreements in the way in which a grant application 
was processed. Also falling into the category of pre-award disputes are those 
conflicts which arise because a former grantee has been denied refunding. At 
the outset, it is important to recall that rejected grant applicants have the right 
to judicial review of denials where they allege that an agency has transgressed 
a constitutional guarantee or violated an express statutory or procedural directive. 
(Apter V. Richardson, supra.Y^'^ 

a. The Applicant's Property Interest 

Drawing on the Supreme Court's language in Board of Regents v. Roth, a 
series of lower court decisions has held that disappointed applicants have no 
constitutionally protected property interests in receiving a grant. '"^^ These courts 
reason that because applicants have no ongoing contractual relationship with the 
Government, there are no * 'mutually explicit understandings" which would give 
rise to a constitutionally protected property interest. Rather, disappointed grant 
applicants have only a ''unilateral expectation" of receiving a grant. There do 
not appear to be any decisions to the contrary. '"^^ 

It is important to note, however, that all of the foregoing cases involved 
applications for discretionary grants. At least one commentator (Professor Cap- 

147. See discussion at p. 196, supra. 

148. See, e.g., Missouri Health and Medical Organization, Inc. v. United States, 641 F.2d 
870 (Ct. CI. 1981); National Consumer Information Center v. Gallegos, 549 F.2d 822 (D.C. Cir. 
1977); Advocates for the Arts v. Thomson, 532 F.2d 792 (1st Cir. 1976); Legal Services Corp. of 
Prince George's County, Maryland v. Ehrlich, 457 F. Supp. 1058 (D. Md. 1978); Mil-Ka-Ko 
Research and Development Corp. v. GEO, 352 F. Supp. 169 (D.D.C. 1972); ajfdmem., 497 F.2d 
684 (D.C. Cir. 1974). 

149. Of course, one could postulate a situation in which an applicant had been explicitly 
promised funding or refunding by an agency, only to be later denied the grant. In such circumstances, 
a court could apply the quasi-contractual doctrine of promissory reliance, to hold that mutual 
obligations had been entered into, constituting a property interest. No cases have been decided on 
this issue. But see, Conset Corporation, et al. v. Community Services Administration, 655 F.2d 
1291, 1295 (D.C. Cir. 1981), which suggests that promissory reliance analysis may be accepted in 
appropriate circumstances as creating a property interest. 
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palli) has suggested that eligible applicants for mandatory, entitlement grants 
(where funds are distributed according to a statutorily-mandated formula) have 
a constitutionally protected property interest if they are denied funding. ^^^ This 
conclusion is based on the fact that most mandatory grant programs allow no 
administrative discretion in terms of who will receive the grant, and instead 
require only that the administering agency approve the applicant's (usually a 
State's) submission if it conforms to Federal requirements. Under this scheme, 
a justifiable reliance by the grant applicant may be established which could 
constitute a constitutionally protected property interest. Any rejection of an 
application for a mandatory grant, therefore, would have to be consistent with 
constitutional due process.'^' There do not appear to be any cases which spe- 
cifically address this issue. 

b. The Applicant' s Liberty Interest 

A liberty interest revolves around questions of a person's reputation or 
integrity and what the Government is doing to that reputation. '^^ Situations in 
which a grant applicant's liberty may be violated include those in which an 
applicant has been blacklisted by an agency ("debarred") or otherwise denied 
the opportunity to apply for grants. Also involved may be situations in which 
the denial of a grant application harms the applicant's reputation or standing in 
the community. 

There do not appear to be any cases which address this liberty interest in 
the context of the denial of a grant application. However, three recent cases 
have held that Federal contractors who were blacklisted by the Government have 
a protected liberty interest in their reputations and, therefore, are entitled to due 
process protections before they are disqualified from bidding for Government 
contracts. C onset Corporation, et al. v. Community Services Administration, 
655 F.2d 1291 (D.C. Cir. 1981); Transco of Ohio v. Freeman, 639 F.2d 318 
(6th Cir. 1981); Old Dominion Dairy v. Secretary of Defense, 613 F.2d 953 
(D.C. Cir. 1980). Under these cases, a constitutionally-protected liberty interest 
may be found where an agency makes a decision that a contractor lacks integrity, 
communicates that decision to other agencies; and, as a result of the decision, 
the contractor is denied Government contracts. 

Although each of these cases is limited on the facts to contractor rights vis- 
a-vis the Government, the liberty interest at issue here may be at least equally 
compelling in grantees facing debarment. To begin with, unlike the contractors 
involved in these cases, some grantees have legal "entitlements" or statutory 
preferences in some grantmaking. Furthermore, grant applicants typically are 
public entities or non-profit organizations which are largely dependent upon the 
receipt of Federal grant funds for at least part of their essential operations. The 
potential harm to these parties conceivably would be greater or at least more 



150. Cappalli, Rights and Remedies Under Federal Grants, supra, 193-98. For further dis- 
cussion of the nature of mandatory grants, see, pages 147-8, supra. 

151. Id., at 197. 

152. Board of Regents v. Roth, 408 U.S. at 573. 
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direct than the harm to Government contractors, many of whom have significant 
non-Federal, private business deaUngs.'^^ 

2. Constitutionally Protected Interests in Post-Award Grant Disputes 

Although several judicial decisions during the last decade have touched on 
the question of the constitutional due process rights of a grant applicant, '^'^ no 
court has faced squarely the issue of whether a grantee involved in a post-award 
dispute has the right to due process notice and hearing prior to final agency 
action. '^^ 

a. The Grantee s Property Interest 

Unlike the pre-award situation, in all post-award disputes the grantee has 
received grant funds or has a written agreement promising the award of grant 
funds. For a grantee to demonstrate that it has a constitutionally-protected prop- 
erty interest under Roth and Sindermann, the grantee must demonstrate that its 
grant award or agreement constitutes a '*claim of entitlement" arising from a 
* 'mutually explicit understanding" with the Government. As shown below, be- 
cause grant agreements generally are viewed as being contractual in nature, and 
because contracts with the Federal Government are held to be protected property 
interests, the conclusion that a grantee, in a post-award dispute, possesses a 
protected property interest in grant funds seems compelling. Moreover, as also 
shown below, several courts already have treated Federal grant agreements as 
constitutionally-protected property interests. 

( 1 ) Contracts with the Federal Government Create Property Interests 

It appears undisputed that contracts with the Federal Government are viewed 
as constitutionally-protected property interests. Not only does this conclusion 
flow logically from the ''mutually explicit understanding" language of cases 
like Sindermann and Roth, but on several occasions the Supreme Court has ruled 
on this precise issue. As the Supreme Court held in Lynch v. United States, 292 
U.S. 571, 579(1934): 

153. In Southern Mutual Help Association, Inc. v. Califano, 574 F.2d 518, 524 (D.C. Ric. 
1977), a court recognized the importance of this interest to a grant applicant. In its discussion of 
an applicant's standing to contest the denial of a continuation grant, the court noted: 

For an organization such as SMHA, dependent as it is upon grants of its very existence, 
a good reputation is perhaps its most valuable asset. Reputation, especially that established 
by past performance is a key element in agency grant decisions, and an organization that 
acquires a bad reputation in the grant community based on poor performance will have a 
difficult burden to overcome in securing new grants. 

154. See discussion supra. 

155. Two recent appellate courts have skirted the issue. In State of New Jersey v. Hufstedler, 
662 F.2d 208 (3rd Cir. 1981), and State of West Virginia v. Secretary of Education, No. 80-1704 
(4th Cir., Oct. 15, 1981) {unpuhVishtd dQc'ision) , motion to file late pet .for cert . denied, 50U.S.L.W. 
3858 (April 15, 1982), the courts considered the validity of remedies imposed against Department 
of Education grantees for the misexpenditure of grant funds. The central issue in both cases was 
whether proceedings held before the Department's Education Appeal Board upholding the agency's 
cost disallowances were authorized by statute. In their decisions, both courts touched on what may 
have been due process concerns. In State of New Jersey, the court, in dicta, expressed concern 
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Valid contracts are property, whether the obligor be a private individ- 
ual, a municipality, a state or the United States. Rights against the 
United States arising out of a contract with it are protected by the Fifth 
Amendment. 

In Thorpe v. Housing Authority of the City of Durham, 393 U.S. 268, 278 fn. 
31 (1968), the Lynch holding was reaffirmed in a case involving a federally- 
assisted housing program. *^^ 

(2) Federal Grants are Contractual in Nature 

Given the fact that contracts with the Federal Government are considered 
to be protected property interests, the finding in this report — that grants are 
contractual in nature — becomes extremely significant in establishing a protected 
constitutional interest for grantees. As shown above, although grants are different 
from Federal procurement contracts, they nonetheless create enforceable obli- 
gations which may give rise to constitutional due process rights. 

The preaward cases discussed previously in this chapter support this finding. 
Utilizing a contract analogy, the courts in those cases held that disappointed 
grant applicants had no '^mutually explicit understanding" with the Government. 
An important observation about these cases, however, is that, in each, the 
applicant's due process claim was not dismissed automatically because the ap- 
plication was for a Federal grant, and not a contract. Rather, the court examined, 
in a contractual context, the particular facts of each case to determine whether 
a mutually explicit understanding had been created between the applicant and 
the Federal Government. This examination is identical to that undertaken to 
determine if a contractor (or bidder on a contract) has a protected property 
interest. '^^ Also supportive of this finding is a series of cases holding that 
terminating a participant from a Federal grant program may violate the partici- 
pant's property interest if due process protections are not given. See e.g., Gold- 



about the Department of Education acting without statutory authority. In its discussion, the court 
referred to "due process/' but only in the context of the unilateral abridgement of grant terms. As 
the court stated: 

More important [than other concerns cited] would be the absence of due process in a 
system where agencies charged with administering the multitude of federal grant programs 
were free to augment or abridge the rights and obligations forming the contractual basis 
of the grantees' participation. 662 F. 2d at 212. 
In State of West Virginia, the court considered the grantee's claim that it was impermissibly denied 
an evidentiary hearing before the Board. The court rejected this claim, but it is not clear on what 
grounds. For example, in its decision, the court found that there had been a pre-hearing conference 
and that, from the record, it was "not clear . . . that [the grantee] desired an evidentiary hearing." 
Slip opinion, p. 4. Furthermore, the court found that the basic facts in the case were uridisputed, 
and that the written record before the Board was sufficient. Thus, neither court expressly acknowl- 
edged the application of constitutional due process protections to grantees. The full implications of 
the decisions are not yet known. 

156. See also, Larionoff v. United States, 429 U.S. 997 (1976). 

157. See, e.g.. Lynch v. United States, 292 U.S. 571, 579 (1934); Art-Metal-USA, Inc. v. 
Solomon, 473 F. Supp. 1, 4 (D.D.C. 1978); Pan World Airways, Inc. v. Marshall, 439 F. Supp. 
487, 493 (S.D.N.Y. 1977). 
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berg V. Kelly, 397 U.S. 255 (1970); Mathews v. Eldridge, 424 U.S. 319 (1976); 
Goss V. United States, 512 F.2d 1212 (4th Cir. 1975). 

Similar holdings apply with respect to the termination of "providers" of 
grant services (e.g., physicians and hospitals in the Medicaid program, grocery 
stores in the Food Stamp program). Greenspan v, Klein, 442 P. Supp. 860 
(D.N.J. 1977); Case v. Weinberger, 523 F.2d 602 (2nd Cir. 1975); Hathaway 
V. Mathews, 546 F.2d 227 (7th Cir. 1976); Cross v. United States, 512 F.2d 
1212 (4th Cir. 1975). In all of these cases, the courts found "mutually explicit 
understandings" between the parties — understandings which were based, at least 
in part, upon the obligational, contractual nature of grant programs. 

b. The Grantee's Liberty Interest 

It appears that no court has reached the question of whether a grantee has 
a liberty interest in a post-award dispute involving a grantee's reputation or 
integrity. However, the cases discussed above with respect to preaward disputes 
(Old Dominion Dairy v. Secretary of Defense, Transco of Ohio v. Freeman, 
and Conset Corporation, et al, v. Community Services Administration) also 
should apply here.'^^ Thus, for example, where a grant is suspended without 
notice and hearing because of the grantee's alleged fraudulent practices, both 
the grantee's property and liberty interests may be violated. '^^ 

E. What Process is Due: Constitutional Requirements for Grant 

Appeals Procedures 

Finding that a grantee or grant applicant has a protected property or liberty 
interest does not necessarily mandate a trial-type hearing before adverse agency 
action may be taken. "It is by now axiomatic that a determination ,that a due 
process liberty or property right has been violated does not determine the amount 
or type of process that is constitutionally required. "'^^ in fact, the Supreme 
Court consistently has held that, "the very nature of due process negates any 
concept of inflexible procedures universally applicable to every imaginable sit- 
uation."'^' 

Nevertheless, there appear to be certain due process minimums. For ex- 
ample, a grantee or grant applicant with a protected property or liberty interest 
appears to be entitled to "some type of notice" and "some type of hearing." 
The Supreme Court has defined the notice requirement as follows: 

158. See pp. 200-202, supra. 

159. No part of the due process doctrine suggests that a violation of both a grantee's property 
and liberty interests would entitle the grantee to any greater due process procedures than violation 
of only the grantee's property interest. However, under the balancing of factors ordered by Mathews 
V, Eldridge, a court may believe that the loss of current grant funds (the property interest) plus the 
harm to reputation attached to losing a grant because of alleged wrongdoing (the libeny interest) is 
a sufficiently "grievous loss" so as to necessitate greater trial-type procedures before the taking of 
any adverse administrative action. See discussion of Mathews v. Eldridge, infra p. 205-16 et seq. 

160. Old Dominion Dairy v. Secretary of Defense, 631 F.2d 953, 967 (D.C. Cir. 1980). 

161. Mathews v. Eldridge, 424 U.S. 319, 334 (1976); Goss v. Lopez, 419 U.S. 565, 578 
(1975), quoting Cafeteria Workers v. McElroy, 367 U.S. 886, 895 (1961); See also Morrissey v. 
Brewer, 408 U.S. 471, 481 (1972). 
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An elementary and fundamental requirement of due process in any 
proceeding which is to be accorded finality is notice reasonably cal- 
culated, under all the circumstances, to apprise interested parties of 
the pendency of the action and afford them an opportunity to present 
their objections. 

Memphis Light, Gas and Water Division v. Craft, 436 U.S. 1, 13 (1978), quoting 
Mullane v. Central Hanover Trust Co., 339 U.S. 306 (1950). 

The right to a hearing is equally "fundamental.*' As the Supreme Court 
has made clear: 

[Some] type of hearing is required at some time before a person is 
finally deprived of this property interest .... [A] person's liberty is 
equally protected .... 

Woljfv. McDonnell, 418 U.S. 539, 557-58 (1974). 

Given these standards, the issue becomes one of establishing the required 
nature of procedural protections in grant dispute resolution procedures. 

There appears to be no case in which a court has faced the question of what 
process is constitutionally due to grantees or grant applicants which possess 
protected property or liberty interests. '^^ In other contexts. Federal courts have 
adopted two distinct approaches to deciding the extent of process due: (1) The 
predominant, balancing-of-interests test used in Mathews v. Eldridge, 424 U.S. 
319 (1976); and (2) an alternative doctrine first announced in Wong Yang Sung 
V. McGrath, 339 U.S. 33 (1950), in which the adjudication provisions of the 
Administrative Procedure Act are invoked once a constitutionally-protected in- 
terest is found. These two approaches are discussed below in the particular context 
of grant dispute resolution. 

7. The Current Approach: The Process Due Grantees and Grant Applicants 
Under Mathews v. Eldridge 

In Mathews v. Eldridge, 424 U.S. 319 (1976), the Supreme Court held that 
the determination of whether a particular agency process met due process re- 
quirements would be based on the weighing of three factors: (1) The private 
interest affected by the Government action; (2) the risk of an erroneous depri- 
vation of such interest through existing procedures, and the probable value of 
additional procedural safeguards; and (3) the Government's interest, including 
the fiscal and administrative burden which additional procedures would entail. *^^ 
The Mathews v. Eldridge decision was the culmination of a series of Supreme 
Court cases which held that the extensive, trial-type procedures ordered by the 
court in Goldberg v. Kelly, 397 U.S. 255 (1970), were not to be invoked 

162. As noted previously, supra at note 155, in State of New Jersey v. Hufstedier the court's 
conclusion contained no analysis of when constitutional due process was necessary. Beyond State 
of New Jersey, we have been able to discover only one case, Connecticut Department of Public 
Welfare v. Department of Health, Education and Welfare, discussed supra at note 136, in which a 
court even suggested the issue of what constitutional process was due to a grantee. However, because 
the court accepted the argument that Connecticut, as a State grantee, had no entitlement to the due 
process coverage of the Constitution, the case is of little help. 

163. /^. at 335. 
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automatically when a constitutionally protected property or liberty interest was 
found. '^ Rather, under the three-part Mathews v. Eldridge test, the balance 
struck often results in due process requirernents in the administrative setting 
which are far less than a trial-type hearing. ^^^ 

The Mathews v. Eldridge balancing approach is the prevailing standard for 
determining the constitutional adequacy of grant dispute resolution procedures. ^^^ 
However, it must be noted that there are certain difficulties in applying that 
standard in the context of this discussion. Mathews v. Eldridge requires a careful 
balancing of a particular set of facts. Here, we do not have a specific grant 
dispute in front of us, in which certain facts — such as who the grantee is, the 
amount of money at stake, other potentially harmful effects, and whether the 
dispute revolves around factual or legal disagreements — are known. 

Moreover, virtually all of the cases decided under Mathews v, Eldridge 
focus on specific agency procedures in the context of specific disputes. They do 
not attempt to estabhsh broad guidelines as to whether a particular procedure is 
valid, and, if so, when and how it should be used. This problem, and the resultant 
difficulty in drawing larger prescriptive principles from due process cases, was 
noted by Dean Paul Verkuil: 

The controversy occurs when one seeks to apply these criteria in par- 
ticular contexts . . . what is lacking is a theory for refining the criteria 
and establishing a methodology for applying them to evaluate informal 
adjudication procedures in particular cases. ^^^ 



164. See^ Goss v. Lopez, 419 U.S. 565 (1975) (suspension from public school without prior 
notice and hearing is constitutional); and Wolff v. McDonnell, 418 U.S. 539 (1974) (confrontation 
and cross-examination of adverse witnesses in prison disciplinary setting not required under due 
process clause). In Goldberg, 397 U.S. at 267-71, the Supreme Court listed at least ten procedures 
which must be granted before a recipient's welfare grant could be terminated. These include: 
opportunity to be heard; timely and adequate notice; and oral presentation of the case; confrontation 
of adverse witnesses; presentation of evidence to the decisionmaker; cross-examination of adverse 
witnesses; retention of counsel; decision based solely on the hearing record; statement of reasons 
for the decision by the decisionmaker; and decision made by an impartial decisionmaker. Goldberg 
V. Kelly, 397 U.S. at 267-71. 

165. See, e.g., Dixon v. Love, 431 U.S. 105, 115 (1977) (using' Mathews test, trial-type 
hearing not required prior to revocation of a driver's license). 

166. See, Catz, supra note 15, pp. 11 18-129, wherein the author applied this test to grant 
terminations. See also, Gray Panthers v. Schweiker, supra (due process procedures of recipient 
seeking medicaid reimbursements); Old Dominion Dairy v. Secretary of Defense, 631 F.2d 953, 
967 (D.C. Cir. 1980) (contractor's right to notice and hearings prior to disqualification from receiving 
Federal contracts); Devine v. Cleland, 616 F.2d 1080 (9th Cir. 1980) (due process procedures prior 
to termination of veteran's educational benefits); Elliot v. Weinberger, 564 F.2d 1219 (9th Cir. 
1977) (due process hearing prior to initiation of recoupment procedures to recover Social Security 
overpayments); Staton v. Mayes, 552 F.2d 908 (10th Cir. 1977) (due process procedures prior to 
termination of public school superintendent). Stretten v. Wadsworth Veterans Hospital, 537 F.2d 
361 (9th Cir. 1976) (resident physician's rights to notice and hearing prior to dismissal from residency 
program of hospital); National Association for the Advancement of Colored People v. Wilmington 
Medical Center, Inc., 453 F. Supp. 330 (D. Del. 1978) rev'd other grds. 599 F.2d 1247 (3rd Cir. 
1979) (federally-funded inner-city hospital seeking to move services to suburbs). 

167. Verkuil, "A Study of Informal Adjudication Procedures," 43 U. Chi. L. Rev. 739-40 
(1976). 
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Given this dual problem — the lack of a particular grant dispute in which 
to apply Mathews v. Eldridge balancing, and the absence of 'a theory for refining 
the criteria and establishing a methodology" ^^^ — rwe have chosen to analyze the 
problems of what process is due to grantees and grant applicants by taking the 
following approach: First, from the approximately twenty '*due process pro- 
cedures" which potentially could be required in a grant appeal, ^^^ we have 
consolidated and distilled this list to arrive at five procedures which have been 
discussed throughout this report as the central concerns in grant appeals, namely: 
(a) notice of the adverse action taken by the Government; (b) opportunity for 
*'some kind of hearing;" (c) right to timely action; (d) availability of "trial- 
type" procedures at a hearing, including cross-examination, compulsory process, 
witnesses under oath; and (e) use of an impartial decisionmaker. 

Second, we will isolate each of these procedures, and will evaluate as 
specifically as possible whether the procedure is ''due" under the Mathews v. 
Eldridge test.^™ In many instances, our evaluation of whether the procedure is 
due will depend on the particular factual circumstances surrounding a grant 
dispute; as the circumstances change, so might the procedures due. 

Finally, drawing on this analysis, we will suggest three minimally necessary 
procedures which would be required under Mathews v. Eldridge, in any grant 
dispute in which the grantee or grant applicant has a protected property or liberty 
interest, regardless* of the particular facts of the case. 

a. Notice 

At the outset, it must be noted that there are at least two notice issues 
involved in this discussion. First, whether grantees and rejected grant applicants 
should be notified promptly of adverse action taken against them? And, second, 
if so, to what extent that notice should specify the reasons for the action, available 
appeals procedures, and other pertinent information. Most agencies require that 
some sort of notice be provided to grantees or grant applicants when adverse 
agency action is taken. '^^ Even with respect to the denial of discretionary grants, 
some notice generally is required. '^^ 

The required content of the notice varies considerably. Some agencies re- 
quire that grantees and grantees with special entitlements receive complete notice 
of the specific reasons for the adverse action, the proposed sanction, a copy of 
the available appeals procedure, and advice concerning appeal rights while others 
specify no requirement for the content of notice. ^^^ 

168. Id. 

169. See Davis, Administrative Law Treatise, § 10.6, pp. 327-28 (2nd ed. 1979); Goldberg 
V. Kelly, 397 U.S. at 267-71, supra note 169. 

170. Of course, if a grantee desires a particular procedure included in a hearing which we 
have not discussed here, a court would use the Mathews v. Eldridge formula to arrive at a decision 
as to whether such a procedure were due. For any procedure, the doctrinal approach would be the 
same as outlined in this report. 

171. As indicated above on page 196. such notice is retjuircd under certain circumstances by 
the APA. 

172. See. e.^.. chapter on Public Health Service, infra. 

173. See, 159-60. supra. 
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(1) The Private Interest Involved '^^ 

The severity of potential harm to a grant applicant depends, of course, upon 
the nature of the action proposed by the Government. Earlier in this report, we 
discussed the range of pre- and post-award actions giving rise to appeals. These 
include: denial of grant applications (initial and renewal), denial of requests for 
approval to incur expenditures, disapproval of indirect cost or other special rates, 
cost disallowances, cease and desist orders, voiding of a grant, suspension, 
termination, and debarment. Obviously, some of these actions may have a more 
significant effect upon a grantee or grant applicant than others. ''^^ For example, 
any complete or partial cut-off of grant funds — through termination, suspension, 
or voiding of a grant — probably will pose greater harm to a grantee than the 
mere denial of a request for expenditure of funds. Similarly, a debarment order 
(which prohibits an entity's receipt of grant funds, through grant or subgrant, 
for a period of several years) obviously is more serious than any denial of a 
single grant application. Moreover, there are gradations of severity within sanc- 
tion categories. Thus, for example, cost disallowances totalling a million dollars 
obviously have a more harmful effect upon a grantee than cost disallowances 
totalling a hundred dollars. '^^ 

All of these variables must be considered in the first element of the Mathews 
y. Eldridge balancing. Indeed, it appears that many grantmaking agencies already 
have undertaken this kind of analysis. Thus, for example, some agencies (such 
as HUD) provide hearing rights only for the most serious types of disputes, 
namely debarment and termination. Furthermore, some agencies (such as HHS 
and EPA) provide different options for review, depending upon the amount of 
money at stake in a dispute. *^^ 



174. This discussion of the first prong of the Mathews v. Eldridge test — the private interest 
affected by a grant sanction — involves the same analysis under each of the procedures discussed 
herein (such as notice, oral hearing, and impartial decisionmakers). Rather than repeat "the private 
interest factor" five different times, we intend to refer back to this discussion as the analysis of the 
first factor in the Mathews v. Eldridge balancing. 

175. In his now-famous article, "Some Kind of Hearing," 123 U. Pa. L. Rev. 1267, 1295- 
96 (1975), Judge Friendly suggested a hierarchy under which to evaluate the magnitude of the 
private interest affected by adverse government action. In the hierarchy, individual interests generally 
ranked higher than institutional interests. While grant actions probably fall below the "grievous 
loss" felt by welfare recipients in Goldberg v. Kelly, the "institutional" character of a grant should 
not serve to obscure the devastating individual effects which can attend an adverse grant action, and 
which therefore might place such adverse actions high on Judge Friendly's hierarchy. Grant sanctions 
and the resultant withdrawal of money will involve program cutbacks, with possible loss of services 
or benefits to individuals. Moreover, many grant sanctions lead to staff layoffs, office closings and 
even termination of businesses (with the resultant layoff of numerous employees). Such a drastic 
result can occur even in a "routine" case of an audit disallowance. 

176. A strict quantitative analysis, however, might be misleading. For some grantees — 
particularly those which are one-hundred percent federally-funded — a cost disallowance of even a 
few hundred dollars may have serious repercussions. 

177. See pp. 155-7, supra. 



206 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 

(2) The Probable Value of Additional Safeguards 

The relative weight of the second Mathews v. Eldridge factor in determining 
adequate notice procedures — the probable value of the additional safeguard of 
complete notice versus the risk of an erroneous decision using abbreviated no- 
tice — seems to have been decided already by the Federal courts. Thus, as in- 
dicated above, courts make clear that notice is ''an elementary and fundamental 
requirement'''"^^ of due process. Such holdings stem from the basic notion that 
there would be no such thing as a ''protected" property or liberty interest if 
such an interest could be taken by the Government without any notice or reason 
being given, so as to allow the grantee or grant applicant to make an informed 
assessment and/or appeal of any adverse action. 

(3) The Government's Interest 

Consideration of the final Mathews v. Eldridge factor — the Government's 
interest, including the additional fiscal and administrative burden which complete 
notice {i.e., notice of the action and a brief statement of the reasons for the 
action) would entail — seems to depend upon the nature of the action. 

With respect to post-award disputes — or disputes involving the denial of 
entitlement grants — the burden on the Government does not seem to be partic- 
ularly onerous. Indeed, quite the opposite may be true: If grantees or grant 
applicants understood fully the reasons for proposed adverse action, they might 
be less inclined to pursue administrative appeals. Practitioners suggest that, on 
many occasions, grantees or grant applicants pursue appeals based upon as- 
sumptions of agency bias against them and/or an improper understanding of the 
facts. In any event, such notice is the general practice of agencies. 

In cases involving the denial of discretionary grant applications, it first must 
be emphasized that, in the "real world," one probably never would reach this 
point of analysis. As shown above, no court has ever held that an applicant for 
a discretionary grant has a constitutionally-protected interest in the grant award — 
nor is such holding anticipated. Therefore, it is highly unlikely that a court would 
reach the issue of "what process is due" in this context. 

Nonetheless, we should note that, in the Public Health Service alone, thou- 
sands of applications for competitive discretionary grants are awarded each year, 
and the imposition of any requirement upon the handling of those applications 
would add burden to the agency. 

(4) Balancing 

Considering these factors, it seems clear that, with respect to virtually all 
post-award disputes and the denial of entitlement grants, notice of adverse action 



178. Memphis Light, Gas and Water Division v. Craft, 436 U.S. 1, 13 (1978), discussed 
supra pp. 204-5. See also. Gray Panthers v. Schweiker, 652 F.2d 146, 168 (D.C. Cir. 1981), 
wherein the Court of Appeals noted that: 

It is universally agreed that adequate notice lies at the heart of due process. Unless a person 
is adequately informed of the reasons for denial of a legal interest, a hearing serves no 
purpose — and resembles more a scene from Kafka than a constitutional process. 
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and the reasons for such action would be required by constitutional due process. 
If this issue ever were reached with respect to the denial of discretionary grants, 
the balancing would be more delicate in light of the facts that: (i) the applicant's 
interest most certainly would be less than that of the grantee in a post-award 
dispute or an applicant for an entitlement grant; and (ii) the burden imposed on 
the Government would be greater. Factored into the balancing, however, must 
be the fact that most agencies (including the Public Health Service and National 
Science Foundation) currently give some notice of adverse action to disappointed 
applicants for discretionary grants. The incremental burden caused by complete 
notice, therefore, may be minimal. 

b. Opportunity for an Oral Hearing 

The current availability of an oral hearing for grantees as part of an appeals 
procedure varies greatly, depending on the grant program and the agency. It is 
by no means a routine practice. In several agencies, the offer of an oral hearing 
is dependent on the amount of grant money in dispute. '^^ This system suggests 
an at least implicit weighing of the first factor in the Mathews v. Eldridge test — 
the private interest at stake. 

At the outset, it should be understood that the due process alternatives here 
are not between an oral hearing and no hearing at all. The latter situation would 
not satisfy due process requirements. As clearly stated by the Supreme Court in 
Wolff V. McDonnell: 

The Court has consistently held that some type of hearing is required 
at some time before a person is finally deprived of his property in- 
terest. . . .'^^ 

Instead, the issue is whether a '* paper hearing," in which the grantee or grant 
applicant may submit briefs and exhibits to a decisionmaker, is sufficient pro- 
cess '^^ or whether an oral hearing before the decisionmaker is required. Thus, 
it appears that once a grantee or grant applicant has a protected liberty or property 
interest, it is entitled at least to a paper hearing, in front of someone in the 
agency, at some time during the appeals process. This conclusion means that 
the many agencies which allow suspension or termination of grants without 
providing for any hearing (paper or oral) may be acting unconstitutionally. 

In determining when an oral, as opposed to a paper, hearing is required for 
grantees and grant applicants, we turn once again to the three-part Mathews v. 
Eldridge test. The first prong of that test, the private interest at stake, was 
discussed previously.*^' Suffice it to say that the potential loss inflicted on the 
grantee or grant applicant will vary. 



I78a. Sec. pages 204-205, .sn{mi. 

179. Wolff V. McDonnell, 418 U.S. at 557-58: sec discussion supra at pp. 155-7. 

180. Sec Basciano v. Herkimer. 605 F.2d 605 (2nd Cir. 1978). ceri. denied. 442 U.S. 929 
(1979); Gray Panthers v. Schweiker. 652 F.2d 146. 165 (D.C. Cir. 1981). 

181. Page 208. supra. 
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An evaluation of the second factor — the risk of erroneous deprivation to 
the grantee without an oral hearing and its probable value if included — requires 
some analysis of the purpose of the oral hearing. Three reasons are given in the 
case law as to why an oral hearing may be important. First, an oral hearing is 
a more ''flexible" procedure for the participants, in that it permits a party *'to 
mold his argument to the issues the decisionmaker appears to regard as impor- 
tant."'^^ Second, when a decision is based on questions of the veracity and 
credibility of certain parties and their witnesses, a paper hearing is a ''wholly 
unsatisfactory" basis for such a decision. '^-^ Finally, an oral hearing is a mech- 
anism by which to avoid "careless and arbitrary action when the decisionmaker 
can retreat behind the screen of paper and anonymity" possible in a non-oral 
hearing.'^'* 

Cutting against these advantages of an oral hearing is the third factor in 
Mathews v. Eldridge: the increased financial and administrative expense involved 
in holding an oral hearing. The magnitude of this additional expense is not clear, 
however, for two reasons. First, it is not really known how many grantees actually 
would partake of an oral hearing, especially when it might require coming to 
Washington to present a case. Second, while the scheduling and holding of an 
oral hearing would consume Government resources, it is not immediately evident 
how much additional resources would be involved over and above the time spent 
in reviewing a written file, and communicating with the parties over incomplete 
or ambiguous documents and pleadings. 

In trying to balance these factors, no conclusive answer emerges, although 
a couple of points are worth noting. In those grant appeals where there is a 
factual dispute and several versions of the "same facts" are emerging, the balance 
clearly would tend to swing toward an oral hearing, especially where an appel- 
lant's potential loss is sizeable. '^^ Such a flexible oral hearing requirement could 
be invoked sua sponte by the decisionmaker, or raised on motion by the appellant. 

c. Timing of a Hearing 

Closely related to the issue of whether a hearing must be held is the question 
of when a hearing must be offered. On the assumption that an agency is required 
to hold either a paper or an oral hearing, must the hearing take place before a 
grant is suspended or terminated, or money returned to the agency, or can the 
Government go ahead and take the adverse action, and then entertain a grant 
appeal at some future time? Grantees obviously have a keen interest in this 
question; for a grantee whose grant is suspended and left entirely without op- 
erating funds, the possibility of an agency appeal one year after the disposition 



182. Goldberg v. Kelly, 397 U.S. at 269. 

183. Elliot V. Weinberger, 564 F.2d 1219, 1232 (9th Cir. 1977). See also, Goldberg v. Kelly, 
397 U.S. at 269; Gray Panthers v. Schweiker, 652 F.2d at 169-70. 

184. Gray Panthers v. Schweiker, 652 F.2d at 162. 

185. Thus, HHS' procedures authorize an oral hearing where there are material facts in dispute. 
See, page 166-7, supra. 
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of the sanction could be meaningless.'®^ However, as shown above, proceeding 
through an agency's formal appeals mechanism can be a time-consuming af- 
fair. '«^ 

In some cases, the question of the timeliness of an appeal is of less concern 
to grantees, because imposition of sanctions is delayed until the appeal is com- 
pleted by the agency.'^® However, even with these provisions, grantees who 
face suspension may be unable to receive grant funds during the pendency of 
the appeal.'®^ 

A number of court cases have focused on whether pre-hearing termination 
of benefits are constitutional . ^^ Collectively, these cases stand for the proposition 
that, depending on the circumstances, hearings are not inherently required prior 
to adverse Governmental action. Utilizing the Mathews v. Eldridge approach, a 
major focus in these cases has been the amount of harm faced by the party who 
is not given a pre-termination hearing. Also figuring significantly in the cases 
was the added cost to the Government of potentially providing two procedures: 
one before termination and a more complete one at some time following ter- 
mination. 

The focus of these cases was the particular factual setting of each case. To 
this setting the court applied the three Mathews v. Eldridge balancing factors. 
It therefore is virtually impossible to draw any general conclusions from these 
cases regarding the constitutional requirement of the timing of appeals in the 
grants context. 

d. Use of Trial-Type Procedures 

When we discuss the possibility of constitutionally required "trial-type'' 
procedures, we have grouped together five procedures which together cause an 
oral administrative hearing to resemble a judicial trial. These procedures are: 
confrontation and cross-examination of parties and witnesses; testimony under 
oath; compulsory process to compel testimony; and rules allowing discovery 
with sanctions for non-compliance. Such procedures are relatively absent from 
current grant appeal procedures. For instance, testimony under oath is permitted 
in only one agency. '^' Most agencies have not dealt with the issue of compulsory 
process; DOL and DOJ are two of the few agencies permitting discovery. '^^ 



186. This may be particularly so because of the absence of damages as a possible remedy for 
injured grantees or grant applicants. 

187. See, pages 168-170, supra. 

188. See, e.g., HHS, ED chapters. 

189. See, e.g., HHS chapter. 

190. See, Dixon v. Love, 431 U.S. 105 (1977) (revocation of driver's license prior to a 
hearing); Mathews v. Eldridge, supra.: Goldberg v. Kelly, supra.: Devine v. Cleveland, 616 F.2d 
1080 (9th Cir. 1980) (termination of VA educational benefits prior to a hearing); Elliott v. Weinberger, 
564 F.2d 1219 (9th Cir. 1977) (oral hearing prior to recoupment of social security overpayment). 

191. See pagQ \66~1, supra. 

192. Id. 
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This relatively casual approach to the need for trial-type procedures may 
be more a reflection of the agencies' desire to keep grant appeals informal and 
non-adversarial than it is either a reasoned decision as to what will lead to the 
most accurate decisionmaking or a reflection of what is legally required under 
due process. This comment is based on two observations. First, under due process 
jurisprudence, trial-type procedures, especially cross-examination and confron- 
tation, are required when there are substantial, material factual (as opposed to 
legal) issues in dispute. 'Tn almost every setting where important decisions turn 
on questions of fact, due process requires" an opportunity for confrontation and 
cross-examination.'^'' In those cases where a request for use of trial-type tech- 
niques has been denied by a court, it has been because the court has found that 
there are no material facts in dispute, and, therefore, no perceived benefit to be 
gained from allowing cross-examination, compulsory process or oaths — pro- 
cedures which may not be necessary to clarify policy or legal disputes. '^"^ Other 
than where a case lacked contested factual issues, courts have held that where 
the challenging party had the benefit of confrontation, cross-examination and 
compulsory process, the fact that the witnesses did not testify under oath was 
not sufficient to make the hearing constitutionally infirm. '^^ 

The second observation is that grant disputes frequently center around dis- 
puted factual issues. For instance, in a routine audit disallowance, areas of heated 
controversy often are factual questions, such as whether spending authority was 
given for a particular purchase, who gave that authority, and how other grantees 
are allowed to spend their grant funds. 

Keeping these observations in mind — the purpose of trial-type procedures 
and the frequent factual disputes which arise under grants — one can postulate a 
distinct type of grant dispute in which trial-type procedures may be required by 
Mathews v. Eldridge. These would be the cases in which a proposed sanction 
would have significant detrimental effects on the grantee, and where, for reasons 
already discussed, an oral hearing would be required. '^^ With an oral hearing 
already necessary, the added fiscal and administrative burden put on the Gov- 
ernment in making these hearings more formal by the addition of certain trial- 
type procedures may not be significant. Furthermore, undtv Mathews v. Eldridge, 
there would have to be significant, material facts in dispute so that the value of 
additional safeguarding procedures would be evident. Under this particular set 
of circumstances, a court may decide that due process requires some or all of 
the five trial procedures in the case of a grant appeal. 



193. Davis, 2 Administrative Law Treatise, §§ 12:1- 12:2 (2nd ed. 1979); Goldberg v. Kelly, 
397 U.S. at 269-70; Potemra v. Ping, 462 F. Supp. 328, 334 (S.D. Ohio 1978). 

194. See. Connecticut Department of Public Welfare v. Department of Health, Education and 
Welfare, 448 F.2d 209, 212 (2nd Cir. 1971); Woodbury v. Mckinnon. 447 F.2d 839, 844 (5th Cir. 
1971); N.A.A.C.P. v. Wilmington Medical Center. 453 F. Supp at 342-43. 

195. Potemra v. Ping. 462 F. Supp at 334-35. 

196. See, discussion supra at pp. 155-58. 
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e. Impartial Decisionmaker 

Just as **some kind of notice" and "some kind of hearing" are viewed by 
the courts as minimally necessary to any due process proceeding, an "impartial 
decisionmaker" also is viewed as an absolute requirement of constitutional due 
process. '^^ However, beyond this most general statement, agreement virtually 
ceases as to what constitutes an "impartial decisionmaker" in a particular setting. 

The type of cases in which the Supreme Court has articulated a relatively 
clear doctrine of impartiality are not particularly helpful in the context of grant 
disputes. For example, the Supreme Court has stated that due process does not 
allow a hearing examiner to have a pecuniary interest in the outcome of a case ^^^ 
or have "been the target of personal abuse or criticism from the party before 
him."'^^ 

These forms of non-impartiality are not the usual problems for grantees. 
Rather, the two recurrent issues concerning impartiality of decisionmakers in 
grant appeals are: (I) Can a hearing examiner be impartial when he/she has 
responsibility for both the investigative and the adjudicative functions in a grant 
dispute, i.e., an administrator who makes the adverse grant decision and then 
is the only person to whom the grantee appeals for reconsideration or reversal; 
(2) Can a hearing examiner be an impartial adjudicator when he/she is in a close 
working relationship with the personnel in the agency who were responsible 
either for the initial adverse grant decision, or for the prosecution of the case 
on behalf of the agency? 

Federal agencies have no consistent practice as to providing or not providing 
impartial hearing examiners. ^^^ Only three agencies (DOL, DOJ, and HUD) 
appear to use administrative law judges. The Department of Education uses non- 
Government employees (attorneys and non-attorneys); HHS employs hearing 
officers who are HHS employees, but are removed from the offices which make 
adverse grant decisions. Less separated are the hearing officers at EPA, who are 
l421ocated in the same Office of General Counsel as the attorneys who represent 
the agency in grant appeals. Still further (or not at all) separated would be the 
many agencies which allow grant or program officials to review their own 
decisions or those of other officials in the same bureaucratic component. 

In deciding what constitutes an "impartial decisionmaker" in a grant appeal, 
one must begin with the Supreme Court's statement that the combination of 
investigative and adjudicative functions is not Siper se denial of due process. -^^^ 
Absent a specific set of facts to apply to a Mathews v. Eldridge balance, it is 
difficult to make a broader statement on due process separation of functions 
which would reliably apply to the permutations found in current agency pro- 
cedures. As Professor Michael Asimow was forced to conclude in his report to 
the Administrative Conference: 

197. See, Goldberg v. Kelly, 397 U.S. at 271; Withrow v. Larkin, 421 U.S. 35, 47 (1975). 

198. Withrow V. Larkin, 427 U.S. at 47; Gibson v. Berryhill, 41 1 U.S. 566, 579 (1973). 

199. Withrow v. Larkin, 422 U.S. at 47. 

200. See, pages 160-66. supra. 

201. See, Withrow v. Larkin, 421 U.S. at 47-55; Richardwon v. Perales, 402 U.S. 389 
(1971). 
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This omelette of cases on due process and separation of functions yields 
few generalizations and many obscurities. A particular instance of 
combination of functions can be approached only through a balancing 
process, since there is no single, simple formula for applying due 
process, much less deciding separation of function issues. . . . All this 
indicates that procedural due process disputes arising from a combi- 
nation of functions are almost completely unpredictable; one can only 
focus on the myriad of relevant variables. "^^^ 

Still, it may be possible to go beyond this ''omelette of cases'' and suggest 
one useful criterion, applicable in some instances, by which to judge whether 
an agency is utilizing a constitutionally ''impartiar' decisionmaker in the grant 
disputes context: is the decisionmaker's position within the agency such that he/ 
she has already formed, in the words of Professor Kenneth Davis, ''a 'prejudg- 
ment of adjudicative facts' in the easel' ''^^^ Such a prejudgment, suggests Pro- 
fessor Davis, would arise when the supposedly impartial decisionmaker is more 
than just familiar with the facts of a case on which he/she must decide; rather, 
the decisionmaker has already formed and expressed a judgment on the facts. ^^"^ 
In such a situation, the case law is fairly clear that this decisionmaker is not 
considered constitutionally impartial. -^^^^ 

With respect to current grant dispute procedures, these cases suggest that 
those agency practices which allow the same administrator to first make an 
adverse grant action and then to adjudicate the grantee's appeal may be considered 
to be constitutionally suspect. These procedures should be examined to determine 
whether prejudgment of a grantee-appellant's case is likely. Also potentially 
suspect (but requiring especially close scrutiny of the particular dynamics in- 
volved) would be those procedures in which the immediate supervisor of the 
administrator who took the initial decision now is asked to review the appeal. 
In such situations, it may be possible to contend that there has been a de facto 
prejudgment of the facts by the supervisor. These practices, therefore, may raise 
constitutional questions regarding prejudgment of a grantee's case. 

/. Conclusion on Process Due Under Mathews v. Eld ridge 
As stated at the outset of this discussion, our analysis of the constitutional 
process due to grantees and grant applicants with protected property or liberty 
interests has been necessarily tentative, based on the absence of specific factual 
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Process and Designated Members of Administrative Tribunals," 33 Ad. L. Rev. 441, 461 (Fall 
1981). 

204. Davis, 3 Administrative Law Treatise § 19:4, pp. 382-85 (2d ed. 1980). A case ap- 
parently involving this issue was considered by EPA. See footnote 50, supra, and accompanying 
text. 

205. See, Stanton v. Mayes, 552 F.2d 908, 912-14 (10th Cir. 1977); Cinderella Career and 
Finishing Schools, Inc. v. FTC, 425 F.2d 583 (D.C. Cir. 1970); American Cyanamiel Co. v. FTC, 
363 F.2d 757 (6th Cir. 1966). 
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circumstances and the lack of broad principles in the case law. Still, this dis- 
cussion has identified certain procedural minimums which must be given by an 
agency in any grant dispute brought by a grantee or grant applicant with a 
constitutionally protected interest: (1) There must be a grant appeals procedure 
of some type where a grantee or grant applicant with a constitutionally protected 
interest can contest the validity of an adverse agency action; (2) Such a grantee 
or grant applicant must receive notice which is sufficient to acquaint the grantee 
with all of the charges made against it, the legal and factual basis of the charges, 
and the proposed sanctions; (3) This grantee or grant applicant must receive a 
hearing. Whether there is an entitlement to an oral hearing or only a "paper" 
hearing will depend on the circumstances of the appeal; and (4) The hearing 
must be in front of an impartial decisionmaker. Beyond these minimums, any 
court or agency deciding whether a grantee or grant applicant was constitutionally 
entitled to additional procedures would have to balance the factors articulated 
in Mathews v. Eldridge. 

2. An Alternative Approach: The Process Due Grantees and Grant 
Applicants Under Wong Yang Sung 

In the 1950 case of Wong Yang Sung v. McGrath,^^^ the Supreme Court 
was asked to rule on whether an alien could be deported from the United States 
after an administrative hearing which did not conform to Sections 554, 556 and 
557 of the Administrative Procedure Act. After concluding that the alien had a 
constitutional right to due process, the Court addressed the problem of what 
process was due: 

We think that the limitation of hearings '^required by statute" in § 5 
of the Administrative Procedure Act exempts from that section's ap- 
plication only those hearings which administrative agencies may hold 
by regulation, rule, custom, or special dispensation; not those held by 
compulsion. We do not think the limiting words render the Admin- 
istrative Procedure Act inapplicable to hearings, the requirement for 
which has been read into a statute by the Court in order to save the 
statute from invalidity. They exempt hearings of less than statutory 
authority, not those of more than statutory authority. We would hardly 
attribute to Congress a purpose to be less scrupulous about the fairness 
of a hearing necessitated by the Constitution than one granted by it 
as a matter of expediency . 339 U.S. at 50. (Emphasis added.) 

Thus, under Wong Yang Sung, the first step of the due process inquiry 
would be exactly the same as that discussed above: Does the grantee or grant 
applicant have a protected interest deserving constitutional protections? However, 
upon finding this protected property or liberty interest in the context of a Federal 
administrative or regulatory scheme, the language in Wong Yang Sung suggests 



206. 339 U.S. 33 (1950). 



2 1 4 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



that at the least, all of the trial-type protections of the Administrative Procedure 
Act (§§ 556, 556 and 557) must be afforded to the grantee. ^^^ 

The Wong Yang Sung opinion appears to conflict directly with the Supreme 
Court s current approach to deciding what process is due, as articulated in 
Mathews v. Eldridge and its progeny. The holding in Wong Yang Sung does not 
suggest a pragmatic balancing approach; rather, whenever a protected interest 
is being taken away, the adjudication procedures of the APA would be invoked 
automatically as constituting the minimum requirements of due process. 

It is doubtful that the all-or-nothing approach of Wong Yang Sung would 
be currently accepted by a court adjudicating a procedural due process claim. 
In none of the due process cases decided in the 1970's has the Supreme Court 
referred to Wong Yang Sung. Indeed, there appears to be only one lower court 
decision, Adams v. Witmer, 271 F.2d 29 (9th Cir. 1959), which has completely 
adopted the Wong Yang Sung doctrine. In Adams v. Witmer, the appellant was 
denied patents to certain mining claims by the Bureau of Land Management. 
Appellant challenged the lack of due process in the Bureau's decision. The Ninth 
Circuit found that the appellant's claim for procedural protections fell outside 
the adjudication provisions of the APA because no "hearing" was required by 
any relevant statute. However, the court ordered that the appellant still be afforded 
the protections of the APA on the following grounds: 

[A]s the appellant's right to his mining claims was a property right, it 
follows that the requirements of due process necessitate that he have 
a hearing before he can be deprived of that property right. This con- 
stitutional requirement is no less mandatory than would be a mere 
statutory requirement for hearing. As stated in Wong Yang Sung v. 
McGrath [citations omitted], The constitutional requirement of pro- 
cedural due process of law derives from the same source as Congress' 
power to legislate and, where applicable, permeates every valid en- 
actment of that body.' 

271 F.2d at 33. See also. United States v. Consolidated Mines and Smelting 
Co., Ltd., 455 F.2d 432 (9th Cir. 1971). Other fairly recent cases have cited 
Wong Yang Sung approvingly; however, none have found any constitutionally- 
protected interests which would give rise to a hearing. ^^^ 



207. Another possible interpretation of the meaning of the excerpted portion of Wong Yang 
Sung is narrower and more consistent with Mathews v. Eldridge: Once a balancing of factors under 
Mathews v. Eldridge dictates that a full trial-type hearing is required in a case involving a Federal 
statutory scheme, then §§ 554, 556 and 557 of the APA are used to supply the procedures for that 
Federal hearing. However, Supreme Court cases decided after Wong Yang Sung put this interpretation 
in doubt in their extension of the Wong Yang Sung holding to statutes that had not previously been 
construed to require a full hearing. See note, 'The Requirement of Formal Adjudication Under 
Section 5 of the Administrative Procedure Act," 12 Harv. J. Legis. 194, 208 (1975). 

208. See, Chemical Leaman Tank Lines, Inv. v. United States, 368 F. Supp. 925, 936 (D. 
Del. 1973); DeVyver v. Warden, U.S. Penitentiary, 388 F. Supp. 1213, 1221 (M.D. Penn. 1974). 
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At least three cases have rejected explicitly the Wong Yang Sung approach, 
adopting a more flexible formula as to what process is due. In Koniag, Inc. 
Village of Uyak v. Andrus, 580 F.2d 601 (D.C. Cir. 1978), several Alaskan 
villages appealed an order by the Secretary of the Interior which found these 
villages to be ineligible to take land and revenues under the Alaska Native Claims 
Settlement Act. The villages claimed that they were denied due process in the 
decisionmaking of the Secretary. The Court of Appeals indicated that it was 
''guided" by Wong Yang Sung, but refused to invoke the APA solely because 
of the Wong Yang Sung decision. Instead, the Court of Appeals applied the 
Mathews v. Eldridge balancing test to decide how much process was due. 

In State of Colorado v. Veterans Administration, 602 F.2d 926 (10th Cir. 
1979), the court again side-stepped the implications of Wong Yang Sung. The 
case concerned the issue of whether the Veterans Administration could recoup 
alleged overpayments made to colleges on behalf of veterans. The colleges 
contended that they were entitled to due process protections before they could 
be required to repay the money. The District Court held that Wong Yang Sung 
controlled and that the plaintiffs were entitled to the procedures granted under 
the APA.^^^ On appeal, the Tenth Circuit reversed, stating simply that the APA 
did not apply where no ''hearing" was required by statute. 602 F.2d at 938- 
39. 

Finally, the Ninth Circuit was confronted directly with its own earlier adop- 
tion of the Wong Yang Sung doctrine in the case of Clardy v. Levi, 545 F.2d 
1241 (9th Cir. 1976). In Clardy v. Levi, plaintiffs argued that they were entitled 
to full APA due process in Federal prison disciplinary proceedings. Rather than 
ignoring the Wong Yang Sung decision, the Ninth Circuit admitted that the 
decision appeared to demand that APA procedures be applied to the disciplinary 
proceedings. However, they refused to apply the Wong Yang Sung conclusion, 
holding that the APA procedures were not designed with the prison setting in 
mind, and that the Supreme Court lately had taken a more flexible approach in 
the prison situation. ^'^ 

Because only one court in the last ten years has actually adopted the Wong 
Yang Sung decision, it appears that that decision has lost its vitality. Nonetheless, 
the case stands unreversed and undistinguished by the Supreme Court. If a court 
were to find that Wong Yang Sung still were good law, the case seems to demand 
that any agency which seeks to afford grantees less due process than required 
by the APA has the burden of justifying why APA procedures should not be 
invoked. It would be a difficult proposition for grantmaking agencies to accept. 

Summary on Due Process 

The argument that grantees and grant applicants have due process rights 
which govern dispute procedures is an argument which is essentially untested 
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in the courts. Yet this chapter suggests that such an argument may have a solid 
foundation in the constitutional due process decisions announced by the Supreme 
Court and lower courts in the last decade. In selected pre-award dispute situations 
and in all post-award situations, a liberty or property interest may be involved, 
demanding constitutional protections. The extent of the process which is due in 
such situations has not been established; however, our conclusion is that due 
process requires that at least four minimum procedures be afforded to grantees 
and grant applicants who possess protected interests: (\) A grant appeals pro- 
cedure of some type in which the grantee or grant applicant may contest the 
validity of an adverse agency action; (2) Notice to the grantee or grant applicant 
in sufficient detail to acquaint the grantee or grant applicant with the charges 
against it, the legal and factual bases of the charges, and the proposed sanctions; 
(3) ' 'Some type of hearing' ' — oral or by ' 'paper' ' ; and (4) Review by an impartial 
decisionmaker. Further definition of these requirements, and the applicability of 
other procedural protections will depend upon the particular facts and circum- 
stances of each case. 

V. Conclusions and Recommendations 

In this study, we have sought to provide empirical data and analysis of 
existing grant dispute resolution procedures: the context in which they arise 
(Chapter I); their nature (Chapter II); the legal nature of the agreements under- 
pinning them (Chapter III); and their consistency with constitutional due process 
requirements (Chapter IV). 

Three major themes have emerged from our study. First, there are enormous 
variations among grantmaking agencies regarding types of grant programs, types 
of grantees, types of potential disputes, types of appeal procedures, and attitudes 
towards grant dispute resolution. Most of the larger grantmaking agencies — such 
as the Department of Health and Human Services, Department of Labor, De- 
partment of Education, Environmental Protection Agency, and Department of 
Energy — have come to grips with the fact that disputes arise under Federal 
grants, and have developed fairly elaborate procedures for dealing with them. 
Others, such as the National Science Foundation, Department of Transportation, 
and Department of Agriculture, have been reluctant to develop elaborate pro- 
cedures because: (i) they don't perceive the need for them; and (ii) they are 
concerned that the development of such procedures would encourage disputes. 

Regardless of the validity of these perceptions and concerns, the differences 
among agencies cannot be ignored. Thus, any recommendations issued by the 
Conference should afford to each agency as much latitude as possible in tailoring 
procedures to the characteristics of its own grant programs and grantees. 

The second major theme was that there was a decided preference on the 
part of both the agencies and grantees to resolve disputes informally, wherever 
possible. Thus, our study showed that even where grantees had seen fit to evoke 
more formal appeal mechanisms, they frequently favored settlement or informal 
negotiation and exchange of views. These findings, however, did not preclude 
recognition of the need for the existence of the more formal procedures. Several 
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policy rationales emerged for the maintenance of such procedures. Chief among 
these: the protection of grantees' rights and avoidance of the agencies' involve- 
ment in needless and troublesome litigation in the courts; the fact and appearance 
of reasoned decisionmaking; and the prophylactic effect of having a formal 
procedure available so that the parties may have some incentive to settle disputes 
informally. These findings and considerations suggest that any recommendations 
issued by the Conference should encourage agencies to use informal dispute 
resolution procedures wherever possible, but to consider seriously all policy as 
well as legal reasons for making available more formal-type procedures. 

The third major theme is that, at least under certain circumstances, grantees 
and grant applicants have legal rights to "some kind of notice" and "some kind 
of hearing." The Administrative Procedure Act requires "prompt notice" of 
adverse agency action. Under certain circumstances, this notice must include a 
statement of the reasons for the agency action. Where grant-enabling or other 
statutes or agency rules mandate greater notice — or hearing — rights and pro- 
cedures, agencies must follow them scrupulously. 

Where additional notice or hearing procedures are not required by statute 
or rule, agencies should consider the mandates of constitutional due process. 
Grantees, applicants for entitlement grants, and applicants which are denied 
funding because of an agency finding of incompetence or lack of integrity appear 
to have property and liberty interests, the loss of which must be accompanied 
by due process. In such case, the agency should provide at a minimum for: 

(1) Notice to the grantee or grant applicant in sufficient detail to acquaint 
the grantee or grant applicant with the charges against it, the legal and factual 
bases of the charges, and the proposed sanctions', 

(2) ''Some type of hearing" — oral or by paper; and 

(3) Review by an impartial decisionmaker. 

Explicit in these procedures should be the opportunity for the parties to 
obtain information from each other (through compulsory process, if necessary), 
to examine and cross-examine witnesses, and to acquire testimony under oath. 
In addition, the agencies should assure the development of a record sufficient 
to reflect accurately all significant factual submissions to the decisionmaker and 
provide a basis for decision. 

Not all grantmaking agencies currently provide these procedures. 

Finally, the Conference should recommend that agencies make whatever 
procedures that do exist known and available to all affected parties on an equal 
and consistent basis. Copies of the procedures should be published in the Federal 
Register. Agencies also should be urged to retain and make available copies of 
decisions emanating from dispute resolution procedures. Such decisions may 
assist in grants administration, and eliminate the need for duplicative litigation. 
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Editor's Preface 



The National Legal Center for the Public Interest has undertaken a 
program the aim of which is to provide policy makers, scholars, and 
the public with analyses of a number of fundamental issues in which 
considerations of law and public policy intersect. These analyses are 
to be written by leading experts in the subject matters under consid- 
eration. 

As a part of this program, the National Legal Center is pleased to 
present three contrasting views on the subject of the federal venue 
rules in those cases in which the United States is a party. Venue relates 
to the geographic location of the court in which a case is to be 
litigated. 

It will be helpful to the reader if the arguments of the experts are 
briefly summarized: Senator Paul Laxalt and Linden Kettlewell in 
their essay argue for change in the venue law on the ground that there 
has been a significant change in the environment of litigation since 
1962, when the last major overhaul of the venue rules was undertaken 
by the Congress. Specifically, the rise of public interest law groups or 
firms has tended to move cases from local areas where citizens are 
directly affected by a decision to a forum which is more convenient for 
the groups in contention; that forum tends to be the District of Co- 
lumbia. The 1962 reforms, they argue, were aimed in part at bringing 
a greater number of cases closer to the affected citizenry. This goal, 
they say, can no longer be accomplished given the strong presence of 
the pubic interest law firms; thus the purpose of the 1962 reform has 
not been realized. 

Laxalt and Kettlewell favor trial of the relevant cases in the local 
areas directly affected on the grounds, among others, that this in- 
creases the probability that judges or juries will have an intimate 
understanding of the facts of the cases, that the parties directly af- 
fected will participate in and monitor the cases, and that the public 
will have confidence in the judicial system. Finally, Laxalt and Ket- 
tlewell argue that Congress never intended to give the District of Co- 
lumbia courts any special jurisdiction over cases with national impor- 
tance. 

Nicholas Yost makes the case against changing the venue rules. He 
argues that venue involves a variety of different factors, that the venue 
reformer seeks to make the local interest in a case the sole criterion for 
determining venue, that local interests are difficult to distinguish in 
many cases from national interests, and that change in the venue law 
will lead to less efficient judicial administration. Yost also argues that 
the District of Columbia federal courts are not overburdened or 
especially slow; in fact, he argues that they are more efficient than 
many other district courts. 
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Introduction 



Dennis DeConcini 
United States Senator 



I applaud the National Legal Center for the Public Interest for its 
foresight and dedication in commissioning this monograph on venue 
and its effect on justice in our Federal courts. Venue is not generally a 
topic discussed in casual conversation, yet its relevance and impact on 
our lives is growing and felt daily. Simply put, venue tells us where a 
case may be filed, assuming jurisdiction exists. Its lineage can be 
traced to principles embodied in our common law heritage,' the Con- 
stitution^ and the Judiciary Act of 1789.^ How these principles are be- 
ing practiced is a microcosm of a more visible struggle that is playing 
itself out in 1980's America as we sort out the role of government and 
the degree to which the government should allow its operations to be 
visible to the governed and should invite their participation. To be a 
part of the growing knowledge and literature on this subject is an 
honor, and it is my pleasure to be associated with the learned articles 
that follow. 

My initial understanding of venue and its importance to the 
development and outcome of a case came when I was a law student 
and then a practicing lawyer in Arizona. I was in law school when 
Congress enacted the Mandamus and Venue Act of 1962,'* which 
significantly altered the law of venue as it applied to suits against 
Federal officials, by granting to plaintiffs the right to pursue their 
causes in district courts other than solely the District Court for the 
District of Columbia. Prior to this, the lack of mandamus power in 
the district courts (other than the D.C. court) and the necessity of 
joinder of key Federal officials located in Washington, D.C. had 
forced suits against the United States to be filed in the Nation's 
capital. A substantial burden was thus placed on parties located some 
geographical distance away; the Congressional action of 1962 opening 
up the possibility that local issues could be tried before local judges 
was well received in Arizona and the West. As a lawyer, I saw the 
beneficial effects not only in the added convenience to Arizona parties 

1. 77 Am. Jur. 2d. 833. 

2. U.S. Constit. Amend. VI, This amendment requires defendants to be tried **by an 
impartial jury of the state and district wherein the crime shall have been commit- 
ted." 

3. Act of September 24, 1789, §4. 1 Stat. 74-75. This represented the height of bring- 
ing justice to the people by requiring each circuit court to be composed of two 
Supreme Court justices and a district judge from the circuit. 

4. Pub. L. 87-748, 76 Stat. 244. 
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and lawyers, but also in the sense of participation by the community it 
fostered and the understanding and acceptance of decisions that 
followed. 

Following my election to the United States Senate, I was named 
Chairman of the Subcommittee on Improvements in Judicial 
Machinery of the Committee on the Judiciary. Among other things, 
this subcommittee has jurisdiction over Title 28 of the United States 
Code which encompasses the general provisions on venue. In early 
1979, the subject of venue and examples of its abuse by some 
litigators,* especially public interest law groups focusing on en- 
vironmental issues and based in Washington, D.C., were brought to 
my attention. Calls to revise the venue provisions of Federal law came 
from my colleague Senator Paul Laxalt, Nev.-R, leaders of the 
Sagebrush Rebellion best exemplified by James G. Watt, then Presi- 
dent and Chief Legal Officer of the Mountain States Legal Founda- 
tion and currently Secretary of the Interior, and from my constituents 
who were incensed over what they perceived as an unwarranted intru- 
sion in their rights and property by Federal judges far removed from 
the situs their rulings primarily affected. 

As I noted earlier, their call for action on this specific issue was 
reflective of a more general **anti-Washington'* feeling that was in- 
fluencing vast portions of the country in the late '70's. Especially, in 
areas such as Arizona and Nevada where rugged individualism, pride 
in self-sufficiency, and control of one's destiny are still a prevailing 
philosophy, the powers seemingly inexorably usurped by the Federal 
government were a source of much concern. The Federal government 
was being viewed more and more as a force beyond control and out of 
touch with their desires and values. Mr. Watt, at hearings on the 
venue issue was to use terms such as *foreign' to describe the values of 
the Eastern courts, and 'colony' to describe the way the people of the 
West viewed their treatment by the government in Washington.* 

In response, Senator Laxalt and I each developed and introduced 
bills to modify the venue laws by creating proper venue only where the 
impact of the case on the community was substantial, hopefully 
thereby removing Eastern courts from deciding issues primarily in- 
volving the West and which were not nationwide in scope. The Laxalt 
bill, S.739, had a broad scope requiring all civil cases in which the 
Federal government is the defendant to be heard in the judicial district 
in which **a substantial portion of the impact of injury" occurred. My 
bill, S.1472, was more selective in its target, requiring that en- 
vironmental cases be heard in the district where the impact was 
greatest, but it applied to private as well as government cases. 

5. Testimony of James G. Watt, Hearing Before Subcommittee on Improvement in 
Judicial Machinery of the Committee on the Judiciary, United States Senate, 96lh. 
Cong., 2d sess. on S. 739 and S. 1472, Ser. No. 96-78, Feb. 20, 1980 at 22. 

6. Ibid. 
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Hearings were held on both bills on February 20, 1980, and the sub- 
committee received outstanding testimony from a variety of witnesses 
on all sides of the issue. Additional recommendations were made, and 
the constructive criticism pointing out errors or oversights in some of 
our original perceptions and highlighting sections of the legislation 
that might in themselves lead to more threshold litigation made us 
rethink our approach. The subcommittee went back to the drafting 
table and on May 2, 1980, adopted a modified proposal referred to as 
an original subcommittee bill that reflected a number of the sugges- 
tions, particularly those of the Department of Justice. The new bill 
stressed that adequate notice must be given to **real" parties in interest 
and modffied 28 U.S.C. 1404(a), the district court venue transfer pro- 
vision, to create a presumption in favor of transfer to a court where 
**the action might have been brought unless a party shows (A) that 
substantial hardship or injustice would result from such a transfer, or 
(B) that the impact of the action, which may include the impact on na- 
tional policy, is substantially national rather than local in effect or 
scope.'* 

The original subcommittee bill reflected the following policy con- 
clusions: (1) the traditional right of the plaintiff initially to choose a 
forum under 28 U.S.C. 1391(e) in an action against the United States 
should not be disturbed; (2) current statutes specifying venue should 
not be overturned; (3) the notice and presumption sections of the bill 
should relate only to local environmental actions where the United 
States is a defendant; and (4) the notice section should be triggered 
solely by such actions filed in the United States District Court for the 
District of Columbia. 

On May 7, 1980, the Senate Committee on the Judiciary favorably 
considered this original subcommittee bill as an amendment to the 
Regulatory Flexibility and Administrative Reform Act of 1980 
(S.2147), which was reported, without objection, by the Committee. 
The one committee amendment to our original bill which was accepted 
allowed a rebuttal argument against the "presumption" for transfer if 
the action was ''substantially national rather than local in effect or 
scope.*' 

On June 24, 1980, the full Committee again met and considered the 
original subcommittee bill in its own right which was now titled 
S.3028, It was virtually identical to the language added earlier to the 
regulatory reform bill except for the definition of "local" and the type 
of action that might be considered "national." S. 3028 was reported 
without amendment. As it turned out, no further action was taken in 
the Senate on either the separate venue bill or the venue-enriched 
regulatory reform measure, and the issue of venue reform died for the 
96th Congress. 

As a result of the 1980 elections in which the Republicans gained 
control of the Senate, Senator Dole of Kansas became the Chairman 
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of the Improvements Subcommittee (whose name has been changed to 
the Courts Subcommittee) and I chose to leave that subcommittee to 
become the ranking member of the Constitution Subcommittee. 
Although 1 was no longer a member of the Courts Subcommittee, 
early in the new Congress 1 introduced S.50, a bill identical to S.3028 
of the previous Congress, in hopes that it would receive early con- 
sideration and prompt passage. Several months later, my former col- 
league on the Improvements Subcommittee, Senator Allan Simpson of 
Wyoming, introduced S.1107, a venue-shifting bill affecting interests 
beyond the environment and limited to federal government litigation. 
Despite the fact that this subcommittee has a membership that at first 
glance would appear to be sympathetic to venue reform,' no hearings 
or other, action occurred in the subcommittee during 1981. As the 1st 
session drew to a close, activity in the area of venue reform was firmly 
on the back burner. 

One attempt to add venue as an amendment to another bill, again 
the regulatory reform bill, was made; on July 17, 1981, the Judiciary 
Committee considered the 97th Congress' version of regulatory 
reform, S.1080. At that meeting, I offered the text of S.50 as an 
amendment but withdrew it at the request of Senators Laxalt, Simp- 
son and Dole, not only to expedite the consideration of S.1080, but 
also because it appeared that hearings and action by the Courts Sub- 
committee was imminent, 1 reserved the right to offer a venue amend- 
ment to the regulatory reform bill when it was considered on the floor 
and this seemed generally satisfactory to the above-mentioned 
Members. 

Regulatory reform legislation is multi-faceted and traditionally 
jurisdiction over it is given jointly to the Judiciary Committee and the 
Committee on Government Affairs. Throughout the fall of 1981, 
these Committees attempted to resolve their differences over what the 
regulatory reform bill should contain. They succeeded in resolving 
many of the differences and, on November 30, printed amendment 
number 640 was proposed by the leaders of the respective Committees 
as the vehicle that should be the subject of further Senate deliberation 
on this issue. Because of the lateness in bringing the bill to the floor, it 
could not be scheduled for action in the remaining weeks of the 1st 
session. 

It is interesting to note in passing that the regulatory reform bill, as 
reported from the Judiciary Committee in July, contained an amend- 
ment to Section 702 of the Administrative Procedures Act that would 
havC; dramatically altered the venue monopoly of the District of Co- 
lumbia Circuit over agency appeals by providing that * 'Notwithstand- 
ing any other provision of law, a petition to review an agency rule may 

7. The Courts Subcommittee has four Republican members: Chairman Dole of Kan- 
sas, Simpson of Wyoming, Thurmond of South Carolina, and East of North 
Carolina; it has two Democrats: Heflin of Alabama and Baucus of Montana. 
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be filed with the United States Court of Appeals for the District of 
Columbia Circuit or for the circuit in which such person resides or in 
which such person's principal place of business is located.** This 
would have modified to a large degree the specific venue provisions of 
the Clean Air Act, the Safe Drinking Water Act and the Noise Control 
Act. However, this provision was dropped from the version presented 
to the Senate on November 30. 

What will happen during the remainder of the 97th Congress is 
probably best known by consulting a medieval theologian. I and 
others supporting venue reform are weighing the chances of suc- 
cessfully adding a venue amendment to the regulatory reform bill on 
the Senate floor (or on another suitable vehicle) when it comes before 
the Senate. This will not come about without a fight, and it is probable 
that some members of the Committee on Environmental and Public 
Works will oppose venue-shifting amendments and might engage in 
delaying parliamentary maneuvering. It also appears that, unless an 
agreement can be reached on how to proceed with the venue issue in 
connection with S.1080, no time agreement, vital to orderly considera- 
tion of that bill, might be reached. No supporter of that reform wants 
to harm its chances of passage; thus it is possible that, although 
S. 1080 is an ideal vehicle to which to add a venue proposal, the strong 
forces associated with regulatory reform may well prevail to keep con- 
troversial amendments off that bill. If venue is not added to some 
other bill, it will probably receive consideration in its own right in the 
Judiciary Committee in late February and be on the Senate calendar 
by early Spring. Even if the Senate is successful in passing a venue bill, 
however, chances appear slim of actually getting a new public law 
dealing with venue, since the House Committee on the Judiciary has 
never been favorably disposed toward venue reform and would prob- 
ably assign any Senate initiatives to a place of low priority. 

In addition to the question of what the venue law should be, there is 
a question as to what branch of our government should properly be 
charged with setting venue standards. Alluding to the importance of 
Congress taking the lead in this area, the Supreme Court has said that 
"venue rules nevertheless pose policy considerations which are and 
which should be weighed by Congress and not by this court." It 
should be clear that if venue reform is to occur, it will and should be as 
a result of action by Congress. 

I believe that the Court was correct in placing on Congress the 
burden of resolving policy differences regarding venue. Too often we 
in Congress complain about the Courts making law and not merely in- 
terpreting it; Congress should welcome the opportunity to address this 
issue which clearly has taken its place among important legal issues of 
the '80*s. We have held hearings on the issue; a number of Members 
have gained expertise on the issue; it fits with my theory of how a 
democracy is to function that Congress set the policy in this area. The 
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alternative to Congressional action is endless complaining about the 
supposed intent of Congress as deduced by some judge far removed 
from the legislative arena. I question why environmental groups fight 
so hard to keep this decision from being made in the political process. 
Is it a form of elitism that leads them to believe that the American peo- 
ple through their representatives are not capable of arriving at a just 
decision? 

Regardless of what happens legislatively, I hope that the courts have 
taken cognizance of the debates on venue and have acquired a sen- 
sitivity to the depth of feeling on this issue possessed by many people 
removed from Washington, D.C. Perhaps the next time a transfer mo- 
tion is made when a case is filed in a forum of dubious propriety the 
judge will give serious thought to what considerations make up * in- 
terests of justice'* and include impact and local interest in that list. I 
want to make clear that my interest and that of my colleagues who 
share a desire to return matters impacting on particular areas to the 
courts of those areas is not to influence the final decision of a case; 
rather, our interest is to enhance the probability that justice will have 
been done and done in the presence of those most affected. Others 
have been extremely forthright in spelling out the tactical considera- 
tions leading to their decision to file in a particular court in order to 
affect the outcome of a case.* 

Courts have long recognized this potential for abuse, if due to 
forum shopping, cases could be tried far from the location of the con- 
troversy on which they are based. The Supreme Court has recognized 
that "... the open door [of venue choice] may admit those who seek 
not simply justice, but perhaps justice blended with some 
harassment.'" 

Even if Congress does pass a law to modify venue along the lines 
that have been discussed, I do not believe that there will be a tremen- 
dous difference in the outcome of cases. I continue to have great faith 
in the independent judiciary of this country and in the integrity of our 
Federal judges. Combined with their generally high level of expertise, 
this will continue to mean that we will have decisions rendered along 
much the same jurisprudential path as we see today. The big dif- 
ference that will emerge is a satisfaction, although others might say 
resignation, on the part of truly interested and affected parties that, 
whatever the decision finally rendered, it was done only after they had 
an opportunity for input. 

Passage of venue-shifting legislation will restore the equilibrium of 
rights sought to be achieved by the Mandamus and Venue Act of 1962. 
As the Senate Committee Report accompanying the Act stated: 



Brecher, Venue in Conservation Cases: A Potential Pitfall for Environmental 

Lawyers, 2 Ecology L.Q. 91. 

Gulf Oil Corp. V. Gilbert, 330 U.S. 501, 509 (1947). 
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where the cause of action arose elsewhere, to require that the action be 
brought in Washington is to tailor our judicial process to the convenience of 
the government rather than to provide readily available, inexpensive judicial 
remedies for the citizen who is aggrieved by the workings of the 
Government.'*^ 

If without undue prejudice to cases, cost to the Goverriment, or 
demands upon our courts we can assure a local forum for local mat- 
ters, it seems clear that we must do so. 

Three decades ago Justice Robert Jackson phrased it well when in 
Gulf Oil Corp. V. Gilbert he stated: 

In cases which touch the affairs of many persons, there is reason for holding 
the trial in their view and reach rather than in remote parts of the country 
where they can learn of it by report only." 

This holds true today and represents a principle that cannot be dulled 
by time. I hope that readers of the articles to come will keep it in mind 
as they delve into them. 



10. Hearing before the Committee on the Judiciary, United States Senate, 87th Cong., 
2d sess. on H.R. 1960, Report No. 1992, August 31, 1962 at 3. Also found in 
Senate Report 1992, 1962 U.S. Congressional Code and Administrative News 
2785. 

1 1 . Gulf Oil Corp, V. Gilbert, supra note 9, at 509. 
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Our revolution against England in 1776 was predicated on the belief that no 
person should be subjected to the dictates of a government in which he had no 
part. Cherishing individual liberty, we established one government **of the 
people, by the people and for the people." Our Founding Fathers, in an effort 
to guarantee responsive and responsible governance, installed a three-branch 
federal government and divided power among those branches in such a man- 
ner that none would become pre-eminent. Further, all powers not specifically 
granted to the federal government were reserved to the states. Finally, 
representation in the Congress was allotted on the basis of both statehood and 
population in order to insure that all citizens' votes had equal weight. 

In short, we have based our governing system on a concern for the in- 
dividual. When the federal government becomes unapproachable, or the 
judicial system inaccessible to the individual citizen who has a real interest at 
stake, we must carefully examine the cause of that shortcoming. The pattern 
of litigation brought under 28 U.S.C. 1391(e) has altered significantly since the 
enactment of that provision. The result has been that the convenience of large 
public interest groups and public interest law firms is granted more considera- 
tion than the interests of aggrieved individuals. This departure from our tradi- 
tional policy is unacceptable and legislation to remedy the problem should be 
on the agenda of the Congress. 
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/. The 1962 Amendment 

In 1962, the 87th Congress added section (e) to the general venue provisions 
in 28 U.S.C. 1391.' The purpose of the amendment, as stated in accompany- 
ing legislative history, was to '*make it possible to bring actions against 
Government officials and agencies in the U.S. district courts outside the 
District of Columbia,'*^ Prior to enactment of the amendment, there were 
specific existing limitations on jurisdiction and venue which prevented district 
courts other than the U.S. District Court in the District of Columbia from 
entertaining suits to compel or question actions by the Federal Government. 

Judicial review of the actions of a Government official may be obtained 
through a statutory grant of jurisdiction, or through a nonstatutory remedy. 
Traditionally, the appropriate remedy in cases where the relief sought is per- 
formance by a Government official of a legal duty is the writ of mandamus. 
U.S. district courts, however, disclaimed the jurisdiction necessary to hear 
petitions for mandamus. Only the U.S. District Court for the District of Co- 
lumbia, through an historical accident, claimed that jurisdiction. The District 
of Columbia is situated on land originally part of the State of Maryland. 
When the state ceded the land to the nation in 1801, the courts retained the 
jurisdictional grants contained in state law. Thus, the U.S. District Court of 
the District of Columbia had the authority to hear petitions of mandamus by 
reference to the body of law of the State of Maryland. As a result, the D.C. 
Court was the only inferior Federal court which could compel a Federal of- 
ficial or agency to carry out a legal duty as demanded in a petition of man- 
damus. 

The Congress exhibited a compelling concern for citizen plaintiffs *'who 
seek no more than lawful treatment from their Government.'*' The rationale 
behind the amendment was clear: suits involving property located outside the 
District of Columbia, or plaintiffs and witnesses situated elsewhere, or a cause 
of action clearly arising outside the Washington area should be tried in the 
forum central to the parties and the issues in the case. In enacting section (e), 
which governs venue in cases in which the U.S. Government is the defendant, 

1. 28 U.S.C. 1391. Venue generally 

(e) A civil action in which a defendant is an officer or employee of the United 
States or any agency thereof acting in his official capacity or under color of legal 
authority, or an agency of the United Slates, or the United States, may, except as 
otherwise provided by law, be brought in any judicial district in which (1) a defen- 
dant in the action resides, or (2) the cause of action arose, or (3) any real property 
involved in the action is situated, or (4) the plaintiff resides if no real property is 
involved in the action. Additional persons may be joined as parties to any such ac- 
tion in accordance with the Federal Rules of Civil Procedure and with such other 
venue requirements as would be applicable if the United States or one of its of- 
ficers, employees, or agencies were not a party. 

The summons and complaint in such an action shall be served as provided by the 
Federal Rules of Civil Procedure except that the delivery of the summons and 
complaint to the officer or agency as required by the rules may be made by cer- 
tified mail beyond the territorial limits of the district in which the action is 
brought. 

2. Senate Report 1992, 1962 U.S. Congressional Code and Administrative News, 
2785. 

3. Id. 
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the Congress specifically considered the Government a national entity which 
could without undue imposition defend itself in any district. 

In addition to its consideration of citizen participation and convenience. 
Congress expressed a concern that an historical accident had, in effect, created 
a **national court." This was a two-fold problem. First, the decision made by 
the D.C. court affected the actions of the Federal Government in dealing with 
citizens across the United States. That court became, to some extent, the ar- 
biter of interpretation and enforcement of the Federal laws. Citizen plaintiffs 
were compelled to travel to Washington to bring suit against the Federal 
Government in a federal district court. By virtue of the fact that the D.C. 
Court alone had the jurisdictional authority to grant relief under a petition for 
mandamus, it became the authority on interpretation of the duties and respon- 
sibilities of Federal officials. Second, because of the singular nature of the 
authority wielded by this court, it received a disproportionate number of cases 
as compared with other U.S. district courts. The increased case load inevitably 
resulted in congestion of the court calendar and delays in the progress of htiga- 
tion. 

By 1962 the situation had deteriorated to the point that citizen plaintiffs 
were severely hampered in their efforts to receive expeditious and convenient 
consideration of their cases. The crux of the matter was the practical ac- 
cessibility of justice. Enactment of section (e) opened the federal district 
courts across the nation to citizen plaintiffs, reduced the workload of the U.S. 
District Court in the District of Columbia and provided greater opportunity to 
bring suits against the Federal Government in forums logically connected with 
the issues at hand. This change brought venue in cases in which the Federal 
Government was the defendant into Hne with venue provisions and practices 
followed in most other kinds of cases. 

Courts and legal scholars define appropriate venue simply by stating that 
the underlying function of venue *'is to afford convenience of trial to the par- 
ties.*** The U.S. Supreme Court, in Gulf Oil Corp. v. Gilbert,^ enumerated 
the factors of public interest which should be weighed in determining the cor- 
rect venue for an action. These included the ease of access to sources of proof 
necessary to the case, the availability of witnesses and of compulsory service of 
process to obtain the testimony of reluctant witnesses, the expense required to 
obtain willing witnesses, the enforceability of judgment in the case, if one is 
obtained, and "all other practical problems that make the trial of a case easy, 
expeditious, and inexpensive.'* In addition, the Court considered several fac- 
tors concerning the interest of the community: the possible unfairness of im- 
posing jury duty on citizens of a community which has no real interest in the 
outcome of the suit, the congestion which can occur when forum shopping 
results in cases being handled by courts with little relationship to the case, the 
local interest in having a case with significant local impact tried in the forum 
which allows the community to monitor the progress of the action, and, in 
cases brought in federal court under the diversity of citizenship jurisdictional 
grant, the familiarity of the local court with the appHcable state law. Section 
(e) of 28 U.S.C. 1391 , as drafted and passed, was a major step toward making 

4. Moore's Manual of Federal Practice and Procedure, §7.01, p. 381. See also, 
Wright, Law of Federal Courts, 2nd ed., 1970, at 149. 

5. Gulf Oil Corp. v, Gilbert, 330 U.S. 501 (1947), 508-509. 
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general venue considerations applicable to cases against the Federal Govern- 
ment. 



//. The Evolution of ^139I(e) Litigation: 
Promoting Whose Convenience? 

Twenty years ago, a compelling concern for citizen plaintiffs resulted in 
legislative amendment to the general venue provisions. During those twenty 
years, there has been significant change in both the political and legal areas. 
This change has fostered a new climate for litigation against the Federal 
Government and the role of the individual citizen plaintiff has diminished. In 
the early 1970's, following passage of major legislation dealing with con- 
sumers, environmental issues, and occupational health and safety, a variety of 
public interest groups were formed to monitor Federal compliance with the 
statutes and to provide input into the regulations promulgated to enforce the 
statutes. These groups have altered significantly the style of litigation against 
the Federal Government and the beneficial effect of the venue statute govern- 
ing these actions has been largely negated. 

Public interest groups generally have thousands of members nationwide and 
maintain full-time research and lobbying office^.* Further, many public in^ 
terest law firms employ a full complement of attorneys, and their work is sup- 
plemented by the pro bono work of other attorneys. Because of their size and 

6. In testimony presented before the U.S. Senate Judiciary Committee Subcommittee 
on Improvements in Judicial Machinery, February 20, 1980, the following 
statements were made regarding the size of certain public interest groups and 
public interest law firms: 

a) Paul Kamenar, representing the Washington Legal Foundation, testified that 
the Foundation is a non-profit corporation organized for the purpose of engaging 
in litigation and the administrative process involving matters of the public interest. 
The Foundation claims a national membership of 75,000. 

b) William A. Butler appeared in behalf of the Environmental Defense Fund 
and the Natural Resources Defense Council. He stated that the Environmental 
Defense Fund is a non-profit private national organization with more than 45,000 
members which provides legal services enabling its members to litigate en- 
vironmental issues. The Natural Resources Defense Council claims membership 
numbering in the tens of thousands with offices in Washington, D.C., New York 
City, and San Francisco. 

c) Peter J. Herzberg, representing the Sierra Club Legal Defense Fund, stated 
that the Fund is a non-profit public interest law firm with offices in Alaska, 
California, Colorado and the District of Columbia. The organization provides 
legal services regarding environmental matters to the Sierra Club and other clients. 

d) Joel T. Thomas, General Counsel of the National Wildlife Federation, 
testified that the organization he represents is the largest private conservation 
organization, with a membership of more than 4.1 million. The Federation main- 
tains a staff of ten attorneys actively engaged in litigation. 

e) In hearings on regulatory reform proposals held in the House of Represen- 
tatives during the 96th Congress (Nov. 13, 1979), Mr. Mark Green, representing 
Congress Watch and Public Citizen, described it as an organization of 70,000 con- 
tributing members which functions as a consumer advocacy group working with 
Congress and the agencies on consumer, environmental and law reform issues. 
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financial strength, they are able to conduct protracted litigation. For example, 
attempts to bar construction of the Tennessee Tombigbee Waterway con- 
ducted by public interest law firms involved nine separate suits and 
necessitated the intervention of the courts from 1972 to 1980. In hearings 
before the Senate Judiciary Committee held in 1980 on the subject of venue, 
James Watt, then President and Chief Legal Officer of the Mountain States 
Legal Foundation, addressed the role of the public interest law firm: 

(T)he new ingredient to the judicial arena is the public interest group, or the special in- 
terest group. We call groups such as mine public interest groups. There are other groups 
which are focused narrowly on saving a place or a river or right to work, and so on. 

**We come forward to the court and say that the public is the impact. Those x thou- 
sand members may not have any idea their interests are impacted, but a public interest 
group like mine, the Sierra Club, and others, say it is so. 

*'The question is whether we want to allow public interest groups like the one 1 repre- 
sent or these others to exist. I think the answer is clearly yes. 1 don't like some of the 
results obtained by some of them, but clearly we have to protect that public interest 
from the Government, which is irony in itself.^ 

Public interest groups perform a vital role in representing the interests of 
citizens in specific cases. But to a great extent, the public interest law firms 
have displaced the individual citizen litigant and a case against the Govern- 
ment is brought for the large group with the goals and convenience of the 
group given the foremost consideration. The public interest law firm is the 
necessary party to the suit and determines where the suit will be filed. Venue 
laws have traditionally been enacted to provide convenience to the parties, in 
the * interest of justice." The presumption was, however, that all parties with 
an interest affected by the outcome of the suit would be formally named as 
parties. With the development of special interest law firms, and with the relaxa- 
tion of the requirements for standing, the people hving and working in the 
areas affected by the outcome of the suit are not necessarily involved and an 
essentially local matter is decided by a * foreign* court. 

A recent study of cases brought by public interest law firms over a 10 year 
period conducted by the Capital Legal Foundation shows that a dispropor- 
tionate number are instituted in the District of Columbia. The results of this 
study indicate that, of the 274 cases included in the survey, 85 were decided in 
courts in the District of Columbia. The cases decided in Washington account 
for 21 percent of all public interest law firm victories. Moreover, the study 
demonstrated that ahhough the number of total cases won and lost by these 
firms is about even, they won 68 percent of the cases litigated in Washington 
and only 41 percent of those litigated in the other districts. These ratios seem 
to indicate a sympathetic, and therefore preferred, forum in D.C.* But the raw 
numbers of cases brought in D.C. and the win-loss ratio relative to the results 
in other districts are less important than the impact of the outcome of the 



Federal Venue Statutes, Hearing Before the Subcommittee on Improvements in 
Judicial Machinery of the Committee on the Judiciary, United States Senate, 
Serial Number 96-78, February 20, 1980, p. 31. 

Capital Legal Foundation, Environmental Litigation Study — First Phase Report, 
September 17, 1981. 
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litigation. Relying on sterile numerical data does not accurately portray the 
magnitude of the problem of forum shopping. 

In some significant cases, the ^foreign' court is the U.S. District Court for 
the District of Columbia. A suit to review the Colorado river basin salinity 
control and water quality plans was brought in the District of Columbia,' as 
was a suit challenging the conditions placed on a water supply facility con- 
struction grant for a plant in the City of Denver.'" A suit to challenge the 
livestock grazing allowances in the eleven western states whose public lands are 
managed by the Bureau of Land Management was brought in the District of 
Columbia." A landmark case to determine the ownership of all waters arising 
on federal reserved property in Arizona and Utah was also brought in the D.C. 
District Court. '^ An action to establish the water rights of the Pyramid Lake 
Paiute Tribe of Indians to water from a river in northern Nevada was heard in 
Washington.'^ In two of these cases, the U.S. Department of Justice moved to 
transfer the litigation to a more convenient forum, one with more significant 
contacts with the issues in the case. The motions were denied. 

Each of these was an important case involving decisions about the disposi- 
tion of land and water rights in various states. Each would have a profound 
impact on the people living in those states. Yet they were brought, and retain- 
ed, dn Washington, D.C. The real parties in interest, those who would drink 
the water in Denver, or graze their cattle and sheep in Wyoming, or use the 
down-river flow to farm, were not necessary parties and so had little part to 
play in the litigation. The statute which was enacted to allow litigation against 
the Federal Government to be brought, whenever possible, closer to the land, 
the site of origin of the cause of action and closer to the people affected by the 
outcome of the suit had allowed an anomolous resuh. Intended for the con- 
venience of the individual citizen plaintiff, section (e) has become the 
mechanism promoting the convenience of law firms and lawyers. 



///. Current Legislative Proposals 

Although serious concern about venue arose as early as 1977, the issue rose 
to a level of prominence in the 96th Congress. During that Congress, two bills 
were introduced which sought to amend the provisions for federal appellate 
courts contained in 28 U.S.C. 2112(a). The general policy premise of both of 
these bills was that venue is most appropriate in the district in which the im- 
pact of the outcome of the suit will be felt. The general focus of venue rules 
has historically been geographic in nature. Suits were properly brought in the 
district in which the cause of action arose or the subject matter of the suit was 
located. Each of these bills reverted to this traditional standard. S.1472, in- 
troduced by Senator Dennis DeConcini of Arizona, required environmental 



9. Environmental Defense Fund v. Costle, 77-1436 (D.D.C. 1977). 

10. National Wildlife Federation v. Andrus, 78-1522 (D.D.C. 1978). 

11. Natural Resources Defense Council v. Morton, 388 F. Supp. 829 (D.D.C. 1974). 

12. Sierra Club v. Andrus, 78-2213 (D.D.C. 1978). 

13. Pyramid Lake Paiute Tribe of Indians v. Morton, 354 F. Supp. 252 (D.D.C. 
1973). 
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cases to be heard in the district in which the environmental impact or injury is 
the most substantial. That bill stated that, if it could be shown that the case 
was one of national scope, the proper forum would be the District of Colum- 
bia. S.739, introduced by Senator Paul Laxalt of Nevada, required all civil 
cases in which the Federal Government is the defendant to be heard in the 
judicial district in which the injury or impact occurred. 

In hearings held by the U.S. Senate Judiciary Committee Subcommittee on 
Improvements in Judicial Machinery, three major objections were voiced 
against these bills. Opponents of the bills testified that enactment of either bill 
would limit the number of appropriate forums, and, as a result, make litiga- 
tion less convenient.'^ Second, they objected to the version offered by Senator 
DeConcini because it was narrowly aimed at environmental litigation. '* Final- 
ly, opponents of the bills expressed a concern that any change in the venue 
statutes would result in an increase in threshold litigation required to deter- 
mine appropriate venue.'* 

The trend in legislation has been toward shifting the emphasis in venue 
determinations from a mechanical test to a consideration of the merits in the 
individual case. Rather than defining proper venue strictly by making a 
geographical determination, the venue provisions drafted in the past few years 
have stressed flexibility designed to serve the convenience of the parties^. A 
major point to be considered, it is argued, should be the protection of the de- 
fendant, since he does not control the Htigation. In this instance, however, a 
clear distinction should be made between the citizen defendant and the case in 
which the U.S. Government is the defendant. 

Although flexibility of venue provisions, and liberal transfer criteria, are 
necessary to balance the interests of the defendant and the plaintiff, the Con- 
gress specifically discussed the singular role of the Federal Government as 
defendant: 

(T)hese are actions which are in essence against the United States. The Government of- 
ficial is defended by the Department of Justice whether the action is brought in the 
District of Columbia or in any other district. Requiring the Government to defend 
Government officials and agencies in places other than Washington would not appear 
to be a burdensome imposition.'^ 

In other words, the care exercised to protect the interests of citizen defendants 
through the enactment of flexible venue provisions does not seem to be a cen- 
tral concern when the U.S. is the defendant. Thus, the rationale behind in- 
creasingly flexible venue statutes is not, in this instance, applicable. 

Even the advocates of this new trend toward flexibility in venue would limit 
the range of forums in which the action should be brought." There is still a 
concern that the forum chosen have a logical nexus with the action being 



14 Federal Venue Statutes, Hearing, supro note 7. at pp. 89, 94. 

15. Id., p. 98. 

16. Id., pp. 92, 94, 97. 

17. Senate Report 1992, supra at note 2, 2785. 

18. D. Wood, Federal Venue: Locating the Place Where the Claim Arose, 54 Tex. L. 
Rev. 392 (1976). 
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litigated. "Ideally, the location of each trial would optimize the interests of 
protection of defendant, fairness to plaintiff, speed of trial and availability of 
witnesses. Barring achievement of this ideal, if liberal transfer statutes can 
protect the defendant adequately, and modern transportation facilities can 
minimize evidentiary problems, then it makes sense to give effect to the plain- 
tiff's initial choice of forum, assuming that he chooses a forum with a logical 
relation to his claim. "" 

There is a need for a certain degree of elasticity in venue statutes. Purely 
mechanical constructions which lead to dismissal of the suit for improper 
venue, or to cases being heard in courts without any relationship to the action 
are illogical and argue for allowing maximum flexibility in venue. However, 
some balance should be found between such liberal interpretation of **con- 
venience of the parties** that any forum is available and mechanical 
foreclosure of the more practical forum choices. Indeed, flexibility so great 
that it encourages forum-shopping cannot be in the best interests of any of the 
litigants. 

The original proposal offered by Senator DeConcini, S.1472, was confined 
to environmental cases. The cases which had initially sparked attention to the 
current usage of the venue provision in 28 U.S.C. 1391(e) concerned en- 
vironmental litigation. However, the problem is not one delimited by actions 
in the environmental area. Objections were made by opponents of the bills to 
this special treatment of one type of litigation, and of one set of interest 
groups. William Butler, representing the Environmental Defense Fund and the 
Natural Resources Defense Council before the Subcommittee on Im- 
provements in Judicial Machinery, specifically elaborated on this concern: 

S. 1472 only deals with environmental cases and does not affect litigation on other 
federal defense suits. However, if, as stated in the Congressional Record, one purpose 
of the bill is to restrict the hearing of such cases to areas where the impact is felt, the bill 
is inexplicably narrow . . . Why should environmental plaintiffs be treated any dif- 
ferently with regard to venue than other plaintiffs attacking federal administrative ac- 
tion?^ 

Venue proposals offered in the 97th Congress have eliminated this distinction 
between environmental suits and other civil suits against the Federal Govern- 
ment. The problem is not one which is limited to a single area of litigation; 
thus, the solution to the problem should not be unnaturally constricted. 

Finally, opponents of this legislation expressed a fear that any change in the 
venue statute would result in an increase in the amount of **threshold litiga- 
tion** required to determine proper venue. The term * threshold** has been 
used interchangably to describe two separate kinds of litigation. The first is 
that litigation which inevitably follows the enactment of a new statutory provi- 
sion. This litigation is designed to test the waters and solidify the meaning of 
the statute. Words and phrases which have virtually become legal terms of art, 
or which have been defined elsewhere either by statute or decision, are ex- 
plicated in light of their inclusion in a new provision. While increasing the level 
of litigation in an area which has enjoyed relatively little of it is undesirable, 
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the actual effect of passage of a new provision is probably over-emphasized. 
Meticulous drafting, with careful reference to existing case law, should 
eliminate unnecessary litigation of this kind. 

The second kind of * 'threshold*' litigation is that which opponents of this 
legislation contended will occur at the outset of every suit brought under this 
section. This contention centered on concern that both S.739 and S.1472 con- 
tained terms which would require the parties to make an initial evidentiary 
presentation, subject to dispute, upon which basis the court would determine 
whether venue was proper. For example, S.1472 necessitated a separate court 
determination on whether the suit was **environmental in nature" and 
whether the case was local or national in scope. As noted previously, these 
terms have been stricken from current proposals. The language in both bills re- 
quired the court to find that a "substantial" portion of the impact or injury 
had occurred in the district in order to establish proper venue. 

Although venue has been hotly contested in some suits, it is not generally a 
major issue. Under current law, in those instances in which venue has been in 
dispute, courts have been asked to make the determination of proper venue 
based on statements of facts presented by the parties. These statements have 
included allegations concerning residence of the parties, *' convenience of the 
parties," access to source material, and other criteria. Judges, acting on this 
information, make a judgment as to venue. Although the current venue 
statutes do not include the term ** substantial impact" in describing the nexus 
between the community and the court, in fact courts have looked for precisely 
this kind of relationship. The interjection of language which codifies tradi- 
tional venue criteria should not confound either litigators or the courts. 

In the 97th Congress, the major objections discussed previously were 
studied carefully by proponents of venue legislation. The rationale underlying 
the legislative proposals was re-examined and attention was given to carefully 
enumerating the goals of the legislation in light of drafting difficulties. The 
major goal remained constant: flexibility in allowing suits to be brought where 
it is most convenient for the parties must be balanced against the public in- 
terest in having the case heard in the court central to the issues in the case. 
Given the change in the style of current litigation against the Federal Govern- 
ment, there is a need to provide, directly or indirectly, for participation by the 
real parties in interest as distinguished from the parties necessary to the suit. 
Finally, traditional venue considerations should be, emphasized so that cases 
will be brought and decided in courts which have a significant relationship 
with the case. Rather than continuing the inadvertent **national court" status 
conferred upon the U.S. District Court for the District of Columbia, the venue 
provisions governing suits against the United States should encourage suits in 
districts other than the District of Columbia. 

Thirteen drafts were considered before consensus was reached among pro- 
ponents of venue legislation. The first proposal made a distinction between 
matters of a local nature and those of a regional nature. Suits brought by the 
Federal Government to compel or deter activity by citizens, and suits brought 
to compel action by the Federal Government which had a direct effect within a 
single state were to be heard in a district court in that state. If the impact of the 
suit had a direct effect over a region, i.e., a group of ten contiguous states, the 
suit should be brought in a district court in one of the states in the region 
which is directly affected. Further, proper venue was limited to the district or 
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region in which the '*real party in interest maintains the facilities or conducts 
the activities which are the subject of the action. " = ' 

This draft, with six definitional paragraphs, was offered to establish the 
conceptual framework of venue legislation. It was, however, prey to the same 
objections leveled at the proposals offered in the 96th Congress concerning the 
litigation required to solidify judicially the definitions of terms. 

The next series of drafts offered a much more succinct proposal. The initial 
proposal had been five pages in length. The new draft was three lines long. 
This draft added a limitation to the language in section (e) which provided that 
no action could be brought where the plaintiff resides or where the defendant 
resides unless the relief sought would directly affect the residents of that 
judicial district. Thus the bare fact of official residence in a district on the part 
of either the plaintiff, or an agency or official of the government as defendant, 
would be insufficient to evoke proper venue. There must be more of a rela- 
tionship between the case and the court. Traditional venue considerations of 
real convenience to the parties, connection with the community, availability of 
witnesses and evidentiary material, and familiarity with local customs, in- 
fluences and law would be weighed in determining whether there is a direct ef- 
fect on the residents of the district. This draft was a concise, straightforward 
proposal which met the major goals of the legislative effort outlined above. 
However, in a case decided by the Seventh Circuit," the Court had ruled that 
the impact on an area required to establish proper venue must be part of the 
present cause of action, not the impact which may result at the end of a pro- 
ceeding. This draft, which used language emphasizing the impact of the relief 
sought in the case, fell afoul of the ruling in that case. 

The final series of drafts shifted the definition of impact on residents of a 
district. These proposals provided that no suit could be brought under section 
(e) where the plaintiff resides or where the defendant resides unless the govern- 
ment action or failure to act which is the subject of the suit substantially af- 
fects the residents of that district. Thus, the subject matter being litigated is 
the source of the relationship with the community, and therefore, the court. 

One final amendment to the proposal was suggested and adopted. This 
amendment centered on the part of section (e) which allowed venue in any 
judicial district in which the cause of action arose. One law review article, ex- 
amining federal venue and the legislative and judicial methods adopted to 
determine '* where the cause of action arose,'* described **a bewildering array 
of approaches" to the problem." Courts have rendered differing opinions con- 
cerning where the contacts between the court and the case '* weigh most heav- 
ily,"" where the place of injury is situated," and what the substantive law 
governing the resolution of the dispute infers about venue." Some courts 
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have, without explanation, simply ruled on venue without looking back." In 
short, the judicial record on the subject of where the cause of action arose is 
contradictory. 

In cases brought under the venue provision in 28 U.S.C. 1391, there are two 
divergent lines concerning interpretation of where the cause of action arose. 
One line of cases states that the cause of action in a suit against the Federal 
Government arises where the action is administratively initiated or the rule or 
regulation or policy is promulgated." Other case law indicates that the cause 
of action arises where the administrative action, rule, regulation or policy is 
actively enforced." If the impact, or effect, on an area must be part of the 
present cause of action in order to constitute a valid basis for venue, then it 
follows that the cause of action arises when and where that impact is felt. In 
other words, for venue purposes the cause of action should be deemed to arise 
in the judicial district in which the residents are substantially affected by the 
Federal Government action or failure to act which is the subject matter of the 
suit. Language to this effect was added to the final draft proposal. Specifical- 
ly, the proposed amendment to 28 U.S.C. 1391(e) stated: 

(e) A Civil action in which each defendant is an officer or employee of the United 
States or any agency thereof acting in his official capacity or under color of legal 
authority, or an agency of the United States, may, except as otherwise provided by law, 
be brought in any judicial district in which: (1) a defendant in the action resides, or (2) 
the cause of action arose, or (3) any real property involved in the action is situated, or 
(4) the plaintiff resides if no real property is involved in the action, provided, however, 
that no such action may be brought in a judicial district pursuant to (I) or (4) hereof 
unless the agency action or failure to act that is the subject of the lawsuit would substan- 
tially affect the residents of that judicial district. A cause of action pursuant to (2) 
hereof shall be deemed to arise in the judicial district or districts in which the residents 
would be substantially affected by the agency action or failure to act that is the subject 
of the lawsuit. 



IV. The Need for Legislative Change 

As noted above, enactment of section (e) reversed an historical anomaly and 
opened all district courts in the United States to suits against the Federal 
Government. In stating the rationale underlying adoption of the proposal, the 
Congress discussed three major subjects. First, the convenience of the parties 
would be enhanced by broadening the venue provisions for suits in which the 
U.S. was a defendant.^** The citizen plaintiff could bring suit in a forum of his 
choice, rather than being required to travel to Washington to demand the at- 
tention of his government. In broadening this provision, Congress anticipated 
that the courts would rule on venue in these cases using the same criteria used 
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in determining proper venue in most other situations. To be considered were 
the residence of the plaintiff, the location of any real property involved in the 
suit, and the place where the cause of action arose. But in allowing suits to be 
brought in courts outside the District of Columbia, the Congress did not in- 
tend to so broaden venue that any court in the U.S. would be available without 
consideration of its relationship to the case. Language in the legislative history 
indicates that Congress did not mean any district court with a relationship to 
the case, or the District of Columbia. Suits brought in the District should also 
meet the test and demonstrate a nexus between the cause of action and the 
court. 

Section (e) was added to the general venue provision of the U.S. Code in an 
effort to make citizen suits against the government less expensive and less 
burdensome on the plaintiffs.'' Compelling the government to take action 
prescribed as a preexisting legal duty should not entail an undue burden on the 
individual bringing the suit. 

Finally, Congress anticipated that enactment of section (e) would promote 
more efficient judicial administration.'^ The congestion, and subsequent 
delay, in the District Court for the District of Columbia would be reduced. 
Further, cases with problems ''which are recurrent but pecuUar to certain 
areas, such as water rights, grazing land permits, and mineral rights'* would be 
heard by judges familiar with them; these are problems ** which they can han- 
dle expeditiously and intelligently.''" 

These are essentially the concerns which require us to re-examine the prac- 
tical effect of section (e) today. Since the enactment of this section, the policy 
considerations have remained constant. However, the climate in which litiga- 
tion is now brought against the Federal Government has altered considerably. 
The very people Congress feared were being burdened by an inadvertent, 
historical occurrence are again left out of the judicial system. The role of the 
citizen plaintiff has diminished and, increasingly, litigation against the govern- 
ment has been brought by public interest groups and public interest law firms 
in pursuit of the goals of their organizations. The real parties in interest, those 
primarily affected by the outcome of the suit, have no formal place in the 
litigation. Calvin Rampton, former Governor of the State of Utah, described 
this situation in testimony before the Subcommittee on Improvements in 
Judicial Machinery: 

Though the impact of the litigation is local in nature and in fact may vitally affect the 
rights of individual citizens specifically rather than the general public interest, the 
nominal parties to such suits and the 'necessary* parties are the executive officers of the 
federal government having the responsibility in the particular subject matter. Those 
who are most deeply affected may often have decisions made by the District of Colum- 
bia Courts affecting their particular economic or social welfare without even knowing 
that the litigation is in progress, and if they learn of it. being able to defend their rights 
only at great inconvenience and expense.'* 



31. 


Id. 


32. 


Id. 


33. 


Id. 



34, Federal Venue Statutes, Hearing, jwprc note 7, at p. 19. 



242 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



Before Congress changes the law upon which the progress of litigation 
depends, there must be compelling reasons directing its action. But when the 
inequities resulting from the application of the current law rise to a certain 
level, the Congress should act. Section (e) no longer satisfies the policy con- 
siderations prompting its enactment and has, in addition, promoted other 
problems. 

In spite of legislative history to the contrary, and in contradiction of 
established case law, the District of Columbia district court is still treated as a 
'^national court." The Congress, noting the inadvertent creation of a single 
federal court to hear mandamus actions, deliberately altered the law in such a 
manner as to equalize jurisdiction and venue among all district courts. In tak- 
ing this action, the Congress reasserted the premise of the federal judicial 
system, i.e., that each and every federal district court is bound by the same 
grants of authority as well as the same limitations. In short, although the 
courts in the District of Columbia had retained a special status prior to the 
enactment of section (e), it was affirmatively removed by that legislation. 

All federal district courts are charged with the responsibility of making deci- 
sions which have national implications. In a case decided in the U.S. Circuit 
Court for the District of Columbia in 1974, the court ruled that there is no 
lower federal trial or appellate court which is more particularly suited than any 
other to hearing and resolving issues which are national in scope." In a later 
case in which transfer from the District of Columbia to another forum was 
ordered, the court stated that '*(t)o the extent that these cases present a * na- 
tional policy issue,' the legal question can be resolved by interpretation of the 
relevant statues' * and should properly be heard by a federal court with ap- 
propriate venue." Logically then, neither cases with a multitude of relation- 
ships with another district nor cases national in implication should be brought 
in the District of Columbia barring some other compelling consideration. 

Despite the evidence that the Congress did not intend the District of Colum- 
bia courts to continue as a national forum, and despite some persuasive 
judicial rulings on the **national policy" issue, opponents of current venue 
proposals continue to object to the elimination of what they term ** national" 
lawsuits from consideration by courts in Washington, D.C." They continue to 
subscribe to the theory that the courts in the District of Columbia have a 
special status, status which is impervious to traditional venue considerations. 

In fact, section (e) currently is read to allow suit in any district court with a 
nexus to the case, or in the District of Columbia. As a result, the court has 
become a preferred forum for those who are interested not only in a sym- 
pathetic court, but also for those who seek the collateral benefits to be ob- 
tained from trying a suit in a national media market, with attorneys head- 
quartered in Washington not **handicapped" by trial held in **rural" areas 
where the "judge or jury trying the case in the local problem area is likely to be 
unsympathetic."" Under this interpretation of section (e), suits like those 

35. Starnes v. McGuire, 512 F. 2d 918 (D.C. Cir. 1974). 

36. Southern California Association of Governments v. Kleppe, 413 F. Supp. 563 
(1976). 

37. Federal Venue Statutes, Hearing, supra note 7, at p. 93. 

38. J. Brecher, Venue in Conservation Cases: A Potential Pitfall for Environmental 
Lawyers, 2 Ecology Law Quarterly 91 (1972), pp. 93-94. (emphasis added) 



VENUE AT THE CROSSROADS 243 



discussed earlier in the article are brought, and retained, in the District of Co- 
lumbia at the expense of the real parties in interest and in abrogation of the 
original intent of the Congress in passing section (e). 

When suit is brought in a district which has a connection with the subject 
matter of the lawsuit, those parties who have an interest in the outcome of the 
suit, but who may not have been served as necessary parties, have a greater op- 
portunity to receive actual notice of the proceeding. The action will receive 
local media attention, will probably be discussed in passing by members of the 
Bar familiar with the local court calendars and by citizens who have a direct 
interest in the subject matter. The community is much more likely to be aware 
of an injunctive action filed to halt motorboating on a local lake over the 
Fourth of July weekend which is filed in the local district court than one which 
is filed in the District of Columbia, 2300 miles away." 

In addition, when more people are aware of the initiation of a suit, there is a 
greater likelihood that interested parties will have timely opportunity to in- 
tervene. Thus, the court will hear aspects of the dispute presented by parties 
whose interests may diverge from the interests of the Government defendant, 
or the organization plaintiff. With the greatest amount of information about 
the issues in the case, the court can make the most intelligent decision. 

It is still a common goal of venue provisions to have the suit heard in 
court where the parties can most conveniently litigate. However, rather than 
reading this in a purely mechanical fashion, the court should give considera- 
tion to all parties including the real parties in interest. Venue has rested in 
great part on the convenience of the parties because it has been assumed that 
justice is better served when litigation is conducted with a minimum amount of 
difficulty in presentation of evidence and in access to witnesses and with 
minimum expense incurred by the parties to the suit. As discussed earlier, con- 
sideration usually given to protection of the defendant, who has not had the 
opportunity to select the forum, is of lesser importance in cases where the 
defendant is the U.S. government. 

Under current practice, the convenience of the citizen plaintiff has been 
subordinated to the convenience of the attorneys and the law firms. This is 
particularly ironic in view of testimony presented to the Senate which describes 
multi-office legal groups, with thousands of dues-paying members and a 
treasury to support litigation efforts. To argue that the convenience of a na- 
tional organization should be given more weight than venue criteria which 
have been used in courts for many years and which are designed to place litiga- 
tion where there is a relationship with the court is to force an illogical conclu- 
sion. Further, it is a conclusion which is in direct contravention of the intent of 
Congress in enacting section (e). 

Actions should be conducted close to the relevant events and complaint giv- 
ing rise to the suit. In a case in which suit was brought to recover damages 
allegedly flowing from deployment and utilization for law enforcement pur- 
poses of army and air force personnel on a South Dakota Indian reservation, 
the court ruled that the place where the claim arose is the '*situs of events im- 
portant to the case." '*(W)here 'the claim arose' should in our view be ascer- 
tained by advertence to events having operative significance in the case, and a 
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commonsense appraisal of the implications of those events for accessibility to 
witnesses and records.'"'*' 

The fact that some portion of the action by the Federal Government which 
is the subject matter of the suit may have occurred in Washington should not, 
in itself, establish venue in the District of Columbia. The relationship with the 
District Court should be substantial. To exact a less demanding standard for 
establishing venue in the District of Columbia technically permits any suit 
against the government to be tried in the District. When the Congress 
broadened the venue provisions in 1962, they anticipated use of typical venue 
criteria in cases against the U.S. Government. A miniscule relationship with 
the D.C. court counteracted by substantial impact in another jurisdiction does 
not meet the test which states that the claim arose at the situs of events impor- 
tant to the case. 

Knowledge of local customs, influences, conditions and history facilitates 
expeditious and intelligent handling of the case. Each district court is able to 
give a competent rendering on the points of law involved in a case. In that 
sense, each court in the nation is able to decide a case. But occasionally it is 
essential to have a more intimate understanding of the facts surrounding the 
case. Briefing papers are designed to provide the court with a concise state- 
ment of the facts of the case. But each brief is also designed to present the 
point of view of the party offering the brief and may not include the informa- 
tion necessary to provide a complete understanding of the situation. For exam- 
ple, in the instance in which the subject matter of the lawsuit is the recreational 
use of a body of water in northern Nevada, it may be pertinent to consider that 
it is the only body of water of any size for over 300 miles and that it is the sole 
recreational water of any size in that quarter of the state.*' In a case which 
determines the validity of the livestock grazing conditions set for federal lands 
by the Bureau of Land Management, it may be relevant to consider whether 
grazing land is available which is not federally owned land, the extent to which 
federal land is used to graze the livestock, the size of the herds and the impact 
of livestock-grazing conditions on the local economy as well as on the environ- 
ment."^ It is one thing to read facts stated in a brief. It is another to have a 
working familiarity with the factors which will play a significant role in deter- 
mining the final effect of the judgment. 

Accessibility to the judicial system, and the opportunity to monitor the pro- 
gress of litigation important to the community, increase the level of confidence 
in the system. In cases brought far from the area in which the cause arose, or 
the impact of the decision will be felt, there is little chance for the real parties 
in interest to follow the progress of the litigation. Unless a case evokes local in- 
terest, there is little news coverage of the case on a regular basis. The case, 
when brought in a foreign forum, is decided and the people interested in the 
outcome must read the opinion after the fact. This fosters a growing distrust 
of the plaintiffs, the Government and the judicial system. In cases in which the 
eventual outcome is unpalatable to some in the community, a continual infor- 
mation flow about the facts in the case, the manner in which the case is 
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presented and the arguments offered by both sides may ameliorate the initial 
negative impact of the decision. 

Part of the strength of our judicial system lies in the confidence in that 
system expressed by the citizens. When all sides of the dispute are presented, 
and the fullest possible consideration is given to all relevant factors, accep- 
tance of the decision of the court comes more easily. When, however, many 
people feel they have been effectively denied their **day in court," resentment 
and distrust undermine the willingness to accept adverse decisions made by the 
courts. Finally, full confidence in the fairness of the judicial system reduces 
the likelihood that adverse decisions will be appealed, or that actions of a 
similar nature will be brought in other forums in an attempt to discredit the 
judgment in whole or in part. 

Venue provisions should not be so broad as to encourage forum shopping. 
Whether the object of carefully selecting a forum is to obtain the maximum 
possible national publicity for a cause, or to influence the outcome of a case by 
finding a sympathetic court, the underlying premise behind venue is ignored. 
In order for venue to be proper, the subject matter of the action must bear a 
reasonable relationship to the court in which it is heard. Thus the venue statute 
should not be so broadly drafted, or so liberally construed, as to allow a 
miniscule relationship with a district to suffice in establishing venue. Although 
the trend has been toward opening the choices for available forums, too wide 
an interpretation logically results in the technical elimination of venue as a 
legal requirement for properly bringing suit. 

Finally, the general venue proposals offered in the 96th and 97th Congresses 
do not attempt to supercede the specific venue provisions contained in ceratin 
organic statutes. Section (e) applies only in those cases in which the Federal 
Government is the defendant and which are not expressly covered by a more 
specific statute. Some statutes, and the cases which are brought under them, 
require the unique expertise of a certain court. In those instances in which 
Congress has excepted a statute from inclusion in the general venue law, 
careful consideration should be given on an individual basis to amending those 
provisions. 



V. Summary 

Briefly, the 97th Congress altered the venue provision in 28 U.S. C. 1391 to 
achieve three goals: citizens bringing suits against the Federal Government 
should not be forced to litigate legitimate claims at great expense and incon- 
venience; all federal district courts in the United States should be open to suits 
brought against the government; and, the congestion and delay in the courts in 
the District of Columbia should be diminished by expanding the number of 
forums in which actions against the Federal Government could be brought. 
The Congress at that time anticipated that the courts would, in cases brought 
under section (e), adopt traditional venue criteria for determining whether 
venue was proper in a given district. These criteria include a nexus with the 
community in which the suit is litigated, and consider the residences of the 
plaintiff and the defendant, the access to witnesses and evidentiary materials, 
and the interest the community may have in the outcome of the suit. The 
anomaly of a national court would be removed and suits petitioning the 
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government would be heard in the district in which the impact of the govern- 
ment action, and the impact of the judicial decision, would be felt. Further, 
the real parties in interest, the individual citizens, would have convenient ac- 
cess to the judicial system in which their rights are being Htigated. 

Unfortunately, the style of litigation against the government has changed 
markedly since the adoption of section (e). Citizen plaintiffs, and the real par- 
ties in interest, have an increasingly diminished role while national public in- 
terest law firms control major litigation. The courts in the District of Colum- 
bia are still treated as a national judicial forum and the delay and congestion in 
those courts which concerned the Congress 20 years ago has continued. 28 
U.S.C. 1391(e) no longer achieves the purposes for which it was enacted. 

But we have not changed our goals. We still strive to make justice accessible 
to those whose rights and interests are at stake. We continue to disavow the 
special status of the courts of the District of Columbia as **national courts.'* 
In almost every other area of litigation, we adhere to the traditional considera- 
tions which have governed the determination of proper venue. Thus, the time 
is ripe for careful reconsideration of the continued efficacy of section (e). 

In his opening statement in hearings on the subject of venue held during the 
96th Congress, Chairman of the Subcommittee on Improvements in Judicial 
Machinery Dennis DeConcini succinctly stated the foundation of our re- 
examination of the general venue provisions in the U.S. Code: 

Those who would argue that the law is the law no matter where or who decides it 
neither understand the nature and organization of the Federal judiciary nor do they ap- 
preciate the realities of legal decisions. Issues are not self-evident. If they were, there 
would be no need for judges. But because they are not, we depend upon a highly skilled 
and unbiased judicial system to render decisions. Those decisions will, nonetheless, 
reflect the knowledge, experiences, and context of the judge and the jury,*' 

Our government is a federal system which cherishes the rights and privileges 
accorded to the individual citizen. The social, cultural, historical and 
geographical differences which characterize our nation have contributed to the 
development of a flexible, accessible government. Provisions of the law which 
diminish the role of the individual citizen and result in a disaffection with the 
administrative or judicial system should be studied and revised. Section (e) is 
such a provision. 
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Appendix A — Drafting Suggestions 
Appendix B — 28 U.S.C, 1391 



Introduction 

The proponents of legislation to shift venue to the locality where the effects 
of a lawsuit are most directly felt assert that holding a trial where the niost af- 
fected people can see justice being done gives those citizens a greater feeling of 
participation in their government and promotes respect for it. The opponents 
of such proposals contend that when plaintiffs, defendants, their lawyers, the 
administrative record, and any witnesses are located in one place, judicial effi- 
ciency and the convenience of the parties make that place the most appropriate 
site for a trial. 

Both sides, I believe, are right. Fostering the trust of people in a locality that 
justice is being done and providing a forum for the conduct of litigation that is 
convenient to those involved in it are both legitimate and wise objects of 
public policy. 

Under existing law, both these factors are considered in selecting the place 
where a trial will be held. Under the venue shift proposals, only the one factor, 
proximity to the locality, would be considered. The venue shift proposals 
would be a legislative mandate for inflexibility, and would be, I submit, a 
mistake. 

I shall in this essay first examine the existing venue and transfer provisions 
and how they operate. I will then turn to the arguments presented by the pro- 
ponents of venue shift proposals and examine their merits, and will conclude 
by going into the reasons against such a venue shift.* 



A. The Evolution and Operation of Present Venue and 
Transfer Provisions 

1 . The Evolution of Venue 

a. What is Venue? 

Venue relates to the place where a matter is to be tried, not whether it is to 
be tried, which is a question of jurisdiction. Originally venue had been the ser- 
vant of the court's convenience and was designed to assure the availability of 
jurors who knew the facts of the case.' Over a period of time, this focus 
shifted from the court to the litigants, such that in the late 1930s the Supreme 
Court was able to say that "the locality of a law suit— the place where judicial 
authority may be exercised— though defined by legislation relates to the con- 
venience of litigants and as such is subject to their disposition.'*' 

*A separate appendix (App. A) discusses drafting problems. 

1 . Wood, Federal Venue: Locating the Place Where the Claim Arose, 54 Tex. L.R. 
392, 393 (1976). 

2. Neirbo Co, v. Bethlehem Shipbuilding Corp., 308 U.S. 165. 168 (1939); see 
Wood, supra, note 1, at 393. 
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b. Modern Venue Law^ 

The Federal venue statutes were consolidated in 1948/ Thereafter, this basic 
section, 28 U.S.C, 1391, has been amended several times — each time to 
broaden the venue requirements and remove impediments to aggrieved parties' 
pursuit of justice in the courts.' These various amendments broadened 
citizens' abiHty to sue Federal officials (discussed below),* broadened the abil- 
ity to sue with respect to tort claims concerning automobiles/ broadened the 
ability to sue with respect to both diversity and non-diversity cases generally,* 
permitted joinder of Federal and non-Federal defendants in the same venue,' 
and broadened the ability of a citizen to sue a foreign state/*^ 

Each of these amendments over the past third of a century was designed to 
open the doors of courts to citizens, to allow allegedly aggrieved plaintiffs to 
bring lawsuits in places convenient to them as long as they were not incon- 
venient to others. 

c. Venue in Suits Against Federal Officials 

The subject of this article, venue where the defendant is the United States or 
its officials, has followed a parallel but distinct course. A bit of background is 
necessary to understand where we are today. 

For most of American history, until the early 1960s, suits against Federal of- 
ficials to compel them to do things could only be brought in the nation's 
capital. There were two reasons for this restrictive and distinctly inconvenient 
rule.'' First, the United States District Court for the District of Columbia was 

3. Generally see: Gates, Venue in Corporate Suits Against Federal Agencies and 
Officers, 60 Minn. L. Rev. 81 (1975); Gurrie, Judicial Review Under Federal 
Pollution Lam, 62 Iowa L. Rev. 1221 (1977); Hawonh, Modest Proposals to 
Smooth the Track for the Race to the Courthouse, 48 Geo. Wash. L. Rev. 211 
(Jan. 1980); Wood, Federal Venue, supra, note 1; Note, Proper Venue for an 
Action When A i Least One Defendant Is An Officer or Employee of the Federal 
Government, 57 Minn. L. Rev. 1005 (Apr. 1973); Note, Venue for Judicial 
Review of Administrative Actions: A New Approach, 93 Harv. L. Rev. 1735 
(June, 1980). 

4. 28 U.S.C. 1391. 62 Stat. 935, June 25, 1948. See Reviser's Note in West's An- 
notated Code. While this section is the general venue statute, there are numerous 
instances where Congress has provided special venue provisions for limited 
categories of cases. See: Moore, Federal Practice, para. 0.144(14.-17]; Note, 
Venue for Judicial Review, supra, note 3 at 1737-1738. 

5. Pub. L. 87-748 (1962), Pub. L. 88-234 (1963), Pub. L. 89-714 (1966), Pub. L. 
94-574 (1976), and Pub. L. 94-583 (1976). 

6. Pub. L. 87-748. See Moore, Federal Practice, para. 0. 142(7). 

7. Pub. L. 88-234. 

8. Pub. L. 89-714. 

9. Pub. L. 94-574. 

10. Pub. L. 94-5983. 

11. Natural Resources Defense Council v. Tennessee Valley Authority, 459 F. 2d 
255, 258 (2d Gir. 1972); see Blackburn v. Goodwin, 608 F.2d 919, 922 (2d Cir., 
1979); Liberation News Service v. Eastland, 426 F.2d 1379, 1383 (2d Cir. 1970); 
also see Stafford v. Briggs, 444 U.S. 527 533-534, 63 L. Ed. 2d 1, 100 S. Gt. 774 
(1980); Gates, Venue in Corporate Suits, supra, note 3, at 83-85, 92; Note, 
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the only Distirct Court which had jurisdiction to issue writs of mandamus to 
compel Federal officials to perform nondisbretionary duties (i.e., to make 
them obey the law). This historical anomaly was unintended but significant. 
As the Supreme Court found in the "venerable decision*"^ of Mclntyre v. 
Wood, Congress had not given any District Court mandamus authority,'^ but 
as the Court ruled a quarter century later, when Maryland ceded the District of 
Columbia to the United States, the District Court obtained not only Congres- 
sionally authorized powers but also retained whatever powers the court en- 
joyed under the common law of Maryland at the time of cession.'" That 
authority included mandamus jurisdiction." For suits where mandamus af- 
forded the appropriate remedy, plaintiffs were forced to journey to the 
District of Columbia. 

The second reason for suits' gravitation to the nation's capital related to 
jurisdiction over particular Federal officials. Assuming the relief sought was 
injunctive rather than by way of mandamus, the plaintiff still had to join as 
defendant any Federal official who was an indispensible party. In many cases, 
the regional official's superior officer was such an indispensible party and he 
resided officially in Washington and could only be sued there.'* This doctrine 
of the "indispensible superior," coupled with the restrictions on mandamus 
authority, forced plaintiffs aggrieved by Federal action to come to 
Washington to sue their government. These problems were particularly acute 
in the West, where Federal ownership of substantial portions of the land pro- 
vided the occasion for much litigation, clearly inconvenient for those living 
on or near the lands.'' In Wright's words of summary, "These archaic doc- 
trines often burdened litigants challenging the federal government, . . .*"' 

After a century and a half of forcing plaintiffs into inconvenient forums, 
Congress responded by enacting the Mandamus and Venue Act of 1962," 
which successfully cured the two problems which had occasioned its passage. 
The first part gave the mandamus jurisdiction to all District Courts that had 
hitherto been the monopoly of the District of Columbia's court. ^° The second 

Proper Venue for an Action, supra, note 3, at 1006-10087, 1112; Prepared State- 
ment of Paul D. Kamenar, in Federal Venue Statutes, Hearings Before the Sub- 
committee on Improvements in Judicial Machinery of the Committee on the 
Judiciary, United States Senate, 96th Cong., 2d Sess. on S.739 and S.I472, Ser. 
No. 96-78, Feb. 20, 1980, at 36 (hereinafter "Hearings'*); Statement of Gordon 
H. DePaoli in Id,, at 40. 

12. N.R.D.C. V. T. V.A., supra, note 1 1, at 258. 

13. Mclntyre v. Wood, 11 U.S. (7 Cranch) 504, 3 L. Ed. 420 (1813). 

14. Kendall v. United States ex reL Stokes, 37 U.S. (12 Pet.) 524, 9 L. Ed. 1181 
(1838). 

15. Ibid, 

16. N.R.D.C. V. T. V.A., supra, note 11, at 258. 

17. Ibid. The Western lands issue has properly been called **the paradigm of the 
1962 legislation," described infra, designed to cure the problem. Liberation 
News Service v. Eastland, supra, note 11, at 1384. Also see Stafford v. Briggs, 
supra, note 11, at 534; Wright, Miller, and Cooper, Federal Practice and Pro- 
cedure, sec. 3815. 

18. Wright et al, supra, note 17, sec. 3815. 

19. Pub. L. 87-748, 76 Stat. 244. 

20. 28 U.S.C. 1361. 
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part set out four possible forums in which Federal officials might be sued: (1) 
where a defendant in the action resides, or (2) where the cause of action arose, 
or (3) where any real property involved in the action is situated, or (4) where 
the plaintiff resides if no real property is involved in the action.^' These venue 
provisions were coupled with a nationwide service of process by mail upon 
Federal officials to remedy the problem of the indispensible superior." 

The subsection mentioning Federal officials, 28 U.S.C. 1391(e), was 
amended once more in 1976 to make clear that when a suit was brought against 
Federal officials in a place proper under this subsection, non-Federal defen- 
dants might be joined if under other provisions of law venue was also proper as 
to them." This amendment too was occasioned by Western public lands prob- 
lems.^* In many controversies involving such lands three parties are involved: 
the official, the successful applicant, and the unsuccessful applicant." 
Another situation which may involve a non-Federal defendant along with a 
Federal one is in which relief is sought against Federal and State officers 
cooperating in a regulatory or enforcement program." The 1976 amendment 
makes clear that such joinder is proper. 

Section 1391(e)* now reads as follows: 

(e) A civil action in which a defendant is an officer or employee of the United States or 
any agency thereof acting in his official capacity or under color of legal authority or an 
agency of the United States, or the United States, may, except as otherwise provided by 
law, be brought in any judicial district in which (1) a defendant in the action resides, or 
(2) the cause of action arose, or (3) any real property involved in the action is situated, 
or (4) the plaintiff resides if no real property is involved in the action. Additional per- 
sons may be joined as parties to any such action in accordance with the Federal Rules of 
Civil Procedure and with such other venue requirements as would be applicable if the 
United States or one of its officers, employees, or agencies were not a party. 

The summons and complaint in such an action shall be served as provided by the 
Federal Rules of Civil Procedure except that the delivery of the summons and complaint 
to the officer or agency as required by the rules may be made by certified mail beyond 
the territorial limits of the district in which the action is brought. 



2. How Venue Selection and Transfer is Designed to Work 

a. Venue Selection 

How does venue selection now work? Basically, plaintiff brings a suit in any 
forum permitted by 1391 or some other statute. If a defendant is dissatisfied 
with a plaintiff's choice of forum, defendant moves under 1404(a) to change 
venue "for the convenience of parties and witnesses, in the interest of justice" 



21. 28 U.S.C. 1391(e). 

22. Ibid; see Cates, supra, note 3, at 90-91. 

23. Pub. L. 94-574, 90 Stat. 2721 ; Blackburn v. Goodwin, supra, note 1 1 , at 924; see 
Cates, supra, note 11, at 925. 

24. Blackburn v, Goodwin, supra, note II, at 925. 

25. Ibid. 

26. Ibid. 

*The whole of 28 U.S.C. 1391 apears as Appendix B to this article. 
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to another court where it might have been brought in the first place (i.e., in 
one of the forums authorized by 1391 or a specific venue statute). So, within 
the venue choices afforded by Congress, the party allegedly aggrieved gets 
first choice of forums subject to another party's objection and the court's 
decision. 

What is to be considered? Justice Jackson, writing for the Court in the 
leading case of Gulf Oil Corp. v. Gilbert, noted that general venue statutes 

are drawn with a necessary generality and usually give a plaintiff a choice of courts, so 
that he may be quite sure of some place in which to pursue his remedy. But the open 
door may admit those who seek not simply justice but perhaps justice blended with 
some harassment. A plaintiff sometimes is under a temptation to resort to a strategy of 
forcing the trial at a most inconvenient place for an adversary, even at some incon- 
venience to himself.^^ 

Many jurisdictions have met the problem of misuse of venue by investing 
courts with a direction to change the place of trial on various grounds, **such 
as the convenience of witnesses and the ends of justice. [Footnote omitted.]"^* 
The problem, Jackson continued, 

is a very old one affecting the administration of the courts as well as the rights of 
litigants, and both in England and in this country the common law worked out tech- 
niques and criteria for dealing with it. [Footnote omitted.] 

Wisely, it has not been attempted to catalogue the circumstances which will justify or 
require either grant or denial of remedy. The doctrine leaves much to the discretion of 
the court to which plaintiff resorts, and expereince has not shown a judicial tendency to 
renounce one's own jurisdiction so strong as to result in many abuses. [Footnote omit- 
ted.] 

If the combination and weight of factors requisite to given results are difficult to 
forecast or state, those to be considered are not difficult to name. An interest to be con- 
sidered, and the one likely to be most pressed, is the private interest of the litigant. Im- 
portant considerations are the relative ease of access to sources of proof; availability of 
compulsory process for attendance of unwilling, and the cost of obtaining attendance of 
willing, witnesses; possibility of view of premises, if view would be appropriate to the 
action; and all other practical problems that make trial of a case easy, expeditious and 
inexpensive. There may also be questions as to the enforceability of a judgment if one is 
obtained. The court will weigh relative advantages and obstacles to fair trial. It is often 
said thai the plaintiff may not, by choice of an inconvenient forum, 'vex,' 'harass,' or 
'oppress' the defendant by inflicting upon him expense or trouble not necessary to his 
own right to pursue his remedy. [Footnote omitted.] But unless the balance is strongly 
in favor of the defendant, the plaintiff's choice of forum should rarely be disturbed. 

Factors of public interest also have place in applying the doctrine. Administrative dif- 
ficulties follow for courts when litigation is piled up in congested centers instead of 
being handled at its origin. Jury duty is a burden that ought not to be imposed upon the 
people of a community which has no relation to the litigation. In cases which touch the 
affairs of many persons, there is reason for holding the trial in their view and reach 
rather than in remote parts of the country where they can learn of it by report only. 
There is a local interest in having localized controversies decided at home. There is an 
appropriateness, too, in having the trial of a diversity case in a forum that is at home 



27. Gulf Oil Corp. v. Gilbert, 330 U.S. 501, 507 (1947). 

28. Ibid. 
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with the state law that must govern the case, rather than having a court in some other 
forum untangle problems in conflict of laws, and in law foreign to itself. ^^ 

Absent unusual circumstance, courts have not exercised their inherent 
power to transfer so as to disturb a party *s choice of forum. '** Indeed plaintiff 
is not required to include in his complaint an allegation showing proper venue. 
Venue involves a privilege personal to one defending a claim and is waived in 
the absence of timely objection.^' It should be noted, of course, that in cases 
involving multiple defendants, venue must be proper against each.'^ 

Of all the factors in venue selection, convenience of the parties has tradi- 
tionally been most critical." This is said by some courts not to include the con- 
venience of counsel nor that of expert witnesses, but if convenience of counsel 
relates directly to the cost of litigation, it becomes a factor to consider.^'* 
Others have suggested in the review of administrative action that the conven- 
ience of counsel becomes, in the absence of witnesses, the only convenience 
factor. ^^ In the case of review of administrative actions when there is no fact- 
finding, the convenience of witnesses generally ceases to be an issue. ^* 

b. Sec. 139Ue) 

With respect to suits against Federal officials, the general venue statute as 
discussed above allows plaintiff to choose among such of the four statutory 
options as may be applicable to him: 

(1) where a defendant resides; 

(2) where the cause of action arises; 

(e) where any real property involved in the action is situated; or 
(4) where the plaintiff resides if no real property is involved." 



29. Id., at 507-509. 

30. Id., at 508; Tenneco Oil Co. v. E.P.A., 592 F.2d 897, 900 (5th Cir. 1979); see 
Neirbo Co. v. Bethlehem Shipbuilding Corp., supra, note 2, at 168. 

31. Moore, Federal Practice, para 0.140(1 .4]. See Statement of Gordon H. De Paoli 
in Hearings, supra, note 1 1, at 29, 45; Statement of Paul D. Kamenar, Id., at 39. 
The law has been aptly described as * 'Congress' policy of balancing the 
plaintiff's right to choose the place to bring litigation and the defendant's right 
not to litigate in an unreasonably inconvenient forum." Statement of William A. 
Butler, Id., at 89. 

32. Lamont v. Haig, 590 F.2d 1124, 1129 (D.C.Cir. 1978). 

33. Cochran v. lo^^a Beef Producers, 596.F.2d 254, 261 (8th Cir. 1979), cert. den. 
442 U.S. 921, 61 L.Ed.2d 290, 99 S.Ct. 2848; See Neirbo Co. v. Bethlehem Ship- 
building Corp., supra, note 2, at 168. Note that both the general venue transfer 
provisions for district courts (28 U.S.C. 1404) and for courts of appeals (28 
U.S.C. 2112(a)) refer to the "convenience of parties" and the ^'interest of 
justice" as criteria for transfers of venue. 

34. Blumenthal v. Management Assistance, Inc., 480 F. Supp. 470, 474 (N.D.III. 
1979). 

35. United Steelworkers v. Marshall, 592 F.2d 693. 697 (3rd Cir. 1979); see Note, 
Venue for Judicial Review, supra, note 3, at 1739. 

36. Note, Venue for Judicial Review, supra, note 3, at 1 738- 1 739. 

37. 28 U.S.C. 1391(e). 
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The cases have tightened the contours of possible applicability of the sec- 
tion. It does not apply to officials of a locally-based Federal corporation 
(TVA)/* nor does it extend habeas corpus jurisdiction.'* It does not apply to 
former Federal officials/'' to members or employees of the legislative branch'*' 
or to members of the Judicial Ethics Committee/^ The Supreme Court, in 
holding that 1391(e) does not apply to suits for money damages against 
Federal officials in their individual capacities, also read into the reference to 
**civil actions'* in that section the limitation to actions in the nature of man- 
damus which appears in 28 U.S.C. 1361 (the mandamus provision that was the 
other section of the Mandamus and Venue Act of 1962)/^ 

Subsections (1), (3), and (4) of 1391(e), relating respectively to the residence 
of the defendant, the location of real property, and the residence of the plain- 
tiff, do not, for the purposes of the pending legislation, provide severe pro- 
blems of construction. But Subsec. 1391(e)(2) does. It provides that venue may 
be where **the cause of action arose." In Moore's tart comment, '* Nothing in 
the legislative history suggests what the draftsmen thought about the question 
of where it is that a 'cause of action* arises.'*"* As a result, one Court of Ap- 
peals was able to conclude that: '*[F]ederal courts have used a number of dif- 
ferent approaches in determining the place where 'the cause of action 
arose.'""* One commenter, while noting that it is ''impossible to describe the 
present state of the law under section 1391(e)(2),""* does conclude that most 
of the recent decisions on this ** knotty problem" assume that "the locus of 
some wrongful act" rather than **the locus of injury" determines where a 
cause of action arises."' This construction assumes particular significance in 
that some of the venue shift proposals would apply to suits under 1391(e)(1) 
and (4) but not (2). With the focus on defendant's wrongful act, the com- 
menter concludes: "Since most official action by the federal government oc- 
curs at the capital, venue under section 1391(e)(2) would lie almost invariably 
in the District of Columbia. ' "*^ 



38. N.R.D.C. V. T.V.A., supra, note 11, at 139L 

39. Schlanger v. Seamans, 401 U.S. 487. 490, n.4, 28 L.Ed.2d 251, 91 S.Ct. 995, reh. 
den. 402 U.S. 990, 29 L.Ed.2dl56, 91 S.Ct. 1871 (1971). 

40. Lamont v. Haig, supra, note 32, at 1311. 

41. Liberation News Service v. Eastland, supra, note 11, at 1385. 

42. Duplantier v. United States, 480 F. Supp. 40, 45 (E.D.La. 1979), aff d 606 F.2d 
654, 664 (5th Cir. 1979), reh. den. 608 F.2d 1373 (5th Cir. 1979). 

43. Stafford v. Briggs, supra, note 11, at 535-536. 

44. Moore, Federal Practice, para 0.142 [5.-2]. 

45. Reuben H. Donnelly Corp. v. F.T.C., 580 F.2d 264, 268 (7th Cir. 1978). 

46. Cates, supra, note 3, at 118. 

47. Id., at 117, The commenter*s preference is to follow the position of the 
American Law Institute and provide that the cause of action may arise in more 
than one place. Id., at 120-121. 

48 . Id., at l\9. There has been discussion of curing the defects in the draft legislation 
alluded to in the text by inserting some intent language in the legislative history. 
The problem with such an approach is that the * 'cause of action" language goes 
back to 1962, and it is not within the power of present-day legislators retroactive- 
ly to supply the legislative intent behind a 1962 law. 
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Sections 1391(a) and (b), the diversity and nondiversity venue provisions, 
both permit venue in the district *'in which the claim arose.*' Wright suggests 
that there is no difference between the '*claim" and the * 'cause of action."*' 
Moore is described by one Court of Appeal as having * 'examined extensively 
the use of the phrase 'where the claim arose' and has discerned no general 
agreement on its meaning in any context/"** Some courts have described both 
a ** weight of the contacts" test and a ** place of injury" test,'' while others 
have added a third rule— where a substantial part of the events or omissions 
giving rise to the claim occurred." 

c. Sec. 1391(b) 

Until 1962 and passage of the Mandamus and Venue Act, suits against the 
government were brought under 28 U.S.C, 1391(b), the venue provision 
relating to other than diversity actions." The section then provided for suits in 
the "district where all defendants reside."'* It has since been amended also to 
allow venue in the district *'in which the claim arose."'* 

The enactment of 1391(e) in 1962 diminished the attractiveness of 1391(b) in 
that (e) provided everything that (b) did as well as additional options for venue 
and nationwide service of process on Federal defendants. However, enactment 
of 1391(e) does not appear to have terminated the applicability of (b). If for 
some reason 1391(e) were inapplicable, plaintiff could bring suit under 
1391(b)." 

Again, at least one of the proposals'^ to amend 1391(e) would in part miss 
its mark by failure to amend 1391(b). As is the case with the proposal's failure 
to amend 1391(e)(2), the defect could not be remedied by legislative history 
in that the relevant amendment was added in 1962, and it is now a bit late to 
provide legislative history for that enactment. Of course, a plaintiff bringing 
suit under 1391(b) would forfeit 1391(e)'s authorization for nationwide service 
of process. 

49. Wright, Miller, and Cooper, Federal Practice and Procedure, sec. 3815. 

50. Lamont v. Haig, supra, note 32, at 1 133, n. 54. Moore says, "[Tjhere is no 
reliable touchstone as to the meaning of 'where the claim arose' as this term is 
used in the 1966 amendments." Moore, Federal Practice, para. 0.142 [5.2]. 

51. See Gtendale Federal Savings and Loan Association v. Fox, 481 F. Supp. 616, 
623 (D.C.Cal. 1979). 

52. See Cochran v. Iowa Beef Producers, supra, note 33, at 260-261. This third test 
is the one proposed by the American Law Institute. See Lamont v. Haig, supra, 
note 32, at 1134. 

53. Cates, supra, note 3, at 83. 

54. Ibid. 

55. Act of Oct. 5, 1966, Pub. L. No. 87-748. 

56. Cates, supra, note 3, at 92. The particular reason cited for such inapplicability in 
Cates' example, the possible inability of a plaintiff to join a private defendant 
with a federal defendant under 1391(e), was cured by the 1976 amendment to 
1391(e). Pub. L. 94-574. {See discussion at para. A(l)(c), supra.) However, the 
basic rationale for turning to 1391(b) should 1391(e) be unvailable remains. See 
Kletschka v. Driver, 411 F. 2d 436, 442 (2d Cir. 1969), where venue was held to be 
proper under both 1391(b) and (e). 

57. " See discussion under para. A(4), infra. 
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d. Sees. 1404(a) and 2112(a) 

When a defendant is dissatisfied with the venue chosen by the plaintiff, the 
defendant is free under 28 U.S.C. 1404(a) to move to change that venue for 
the convenience of the parties and in the interest of justice. The purpose of the 
section is to prevent the waste of time, energy and money and to protect 
litigants, witnesses, and the public against unnecessary inconvenience and ex- 
pense.'* One court summarized relevant criteria as follows: (1) convenience of 
the parties; (2) convenience of fact witnesses; (3) availability of process to 
compel the presence of relevant witnesses; (4) cost of obtaining the presence of 
witnesses; (5) access to proof; (6) calendar congestion; (7) where the relevant 
events took place; and (8) the interests of justice in general.'' Once a matter is 
transferred, the court to which the matter has been transferred may decide to 
send it back again. *** 

Title 28 U.S.C. 2112(a) has comparable provisions regarding the Courts of 
Appeals for those sorts of administrative agency review which are by statute 
filed directly in the Court of Appeals.*' Reviews of administrative orders in the 
Courts of Appeals, which are more apt to affect more parties than most 
District Court reviews of administrative actions, have led to problems with 
multiple lawsuits on the same issue. While the usual rule of deference to 
whichever lawsuit is filed first appears on its face to make sense," it has led to 

58. Van Dusen v. Barrack, 376 U.S. 612, 616, 11 L.Ed.2d 945, 84 S.Ct. 805 (1964); 
National Surety Corp. v. Robert M. Barton Corp., 484 F.Supp. 222, 223-226 
(W.D.Okla. 1979). There seems to be some division of authority as to whether an 
intervener must raise an objection to venue promptly or waive it (T.W.A. v. 
C,A,B„ 339 F.2d 56, 64 (2d Cir. 1964), cert, den. 382 U.S. 42. 86 S.Ct. 40, 15 L. 
Ed. 2d 82) or whether an intervenor may not raise such an objection at all (Com- 
monwealth Edison Co. v. Train, 71 F.R.D. 391, 8 E.R.C. 2162 (N.D.lll. 1976)). 
See Hearings, supra, note 11, at 45 (inaccurately citing the T. IV. A. case, supra) 
and 87-88 

59. Car-Freshner Corp. v. Auto Aid Manufacturing Corp., 438 F. Supp. 82, 85 
(N.D.N.Y. 1977); see National midlife Federation v. Alexander, 458 F.Sup. 29, 
30-31 (D.D.C. 1978); NAACP v. Levi, 418 F. Supp. 1109, 1113 (D.D.C. 1976); 
Southern California Association of Governments v. Kleppe, 413 F. Supp. 563, 
567 (D.D.C. 1976). 

60. Union Tank Leasehold Building v. Dupont Glore Forgan, 494 F. Supp. 514, 
515-516 (S.D.N.Y. 1980); Buhl v. Jeffes, 435 F. Supp. 1149 (M.D.Pa. 1977). 

61. See American Public Gas Association v. F.P.C., 555 F, 2d 852, 856-859 
(D.C.Cir 1976). Also see Peabody Coal Co. v. E.P.A., 522 F. 2d 1152, 
1153-1154 (8th Cir. 1975), where plaintiff, a Delaware Corporation head- 
quartered in Missouri which conducted business in twelve states including Col- 
orado, brought suit to review E.P.A.'s approval of Colorado's Federal Water 
Pollution Control Act permit program. Plaintiff brought its action in the Eighth 
Circuit (covering Missouri) but was transferred to the Tenth Circuit (covering 
Colorado), the court stating that the effect would be felt there and most in- 
terested people were there. 

62. A.CL.U. V. F.C.C., 486F.2d411 (D.C.Cir. 1973). Multiple cases arising out of 
the same administrative action can occur in trial as well as appellate courts. In 
General Electric Co. v. F.T.C., 41 1 F. Supp. 1004 (N.D.N.Y. 1976), the F.T.C. 
had brought an enforcement action against the companies in the District of Co- 
lumbia. The companies tried to bring an action in another court to have the 
F.T.C. 's order declared invalid. 
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an unbecoming **race to the courthouse" aimed at beating other litigants by 
minutes or even seconds." One such case involved petitions for review of a 
Federal Power Commission action in the Third, Fifth, Ninth, Tenth, and D.C. 
Circuits, with the actions in the Fifth and D.C. Circuits simultaneous.** The 
D.C. Circuit examined the relevant factors before deciding to retain the case in 
the jurisdiction where all parties had participated in the FPC proceeding, 
where much of the specialized oil and gas bar was located, and where con- 
sumer, industry, and petitioning Member of Congress were all located." 

Another complex multiple lawsuit case involved the Natural Resources 
Defense Council's challenge to certain actions of the Environmental Protec- 
tion Agency relating to air quality. Since the implementation plans of all states 
were involved, NRDC attempted to protect itself by simultaneously filing in all 
eleven circuits and seeking transfer to the District of Columbia Circuit." Five 
circuits transferred their cases to D.C. and five stayed proceedings pending the 
outcome in D.C.*' 

Yet another complex matter involved challenges to E.P.A.'s regulations 
concerning no significant deterioration of air quality. Petitions were filed first 
in the Sixth Circuit by industry, second in the District of Columbia Circuit by 
environmentalists, and thereafter in the Fifth, Seventh, Ninth, and Tenth Cir- 
cuits. The Fifth and Ninth transferred to the Sixth. The Seventh and Tenth 
transferred their cases to D.C. Then the Sixth transferred all its cases to D.C. 
on the grounds that the issues were national in scope and because the EPA ac- 
tion had been taken pursuant to a District of Columbia Court order." 

Perhaps the ultimate comeuppance to litigants seeking the most favorable 
forum involved industry and labor challenges to OSHA*s proposed lead stan- 
dard. The Steelworkers* Union filed in the Third Circuit at essentially the same 
Association, a trade group, filed in the Fifth Circuit at essentially the same 
time. Both petitions were sent to be heard in the District of Columbia Circuit, 
a court selected by neither party." 

3. How Existing Venue and Transfer Provisions Work in Fact 

a. The Justice Department Evaluation: * 'Adequate and Just'* 

The Justice Department testified in the hearings on the venue shift pro- 
posals that *'the present venue statute is working in an adequate and just man- 
ner."'** The Department continued: "There are not an inordinate number of 
cases tried in the District of Columbia and the Department of Justice makes an 

63. Note, Venue for Judicial Review, supra, note 3, at 1742. 

64. American Public Gas Association v. F.P.C., supra, note 61, at 856-857. 

65. Id., at 857. 

66. Currie, Judicial Review Under Federal Pollution Laws, supra, note 3, at 
1263-1268. 

67. Ibid., see N.R.D.C. v. E.P.A., 465 F.2d 492 (Isi Cir. 1972); N.R.D.C. v. 
E.P.A., 475 F.2ci 968, 969 (D.C. Cir. 1973). 

68. Dayton Power and Light Co. v. E.P.A., 520 F.2d 703, 707-708 (6th Cir. 1975). 

69. United Steelworkers v. Marshall, supra, note 35, at 696-698. 

70. Testimony of John Vance Hughes, Department of Justice, Hearings, supra, note 
11, at 100; also see Statement of Assistant Attorney General James W. Moor- 
man, Id., at 106. 
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effort to transfer cases to a local forum when the issues are ones which could 

be better handled there.'*'' 

b. Experience With the Cases 

A sampling of lawsuits where venue shifts have been requested will give a 
picture of the sorts of cases that may be affected by the proposed venue shift 
legislation. In National Association for the Advancement of Colored People 
V. Levf'^ plaintiffs sued Federal officials for failure properly to investigate the 
case of a black citizen shot to death while in the custody of Arkansas law en- 
forcement officials. Suit was brought in the District of Columbia. The United 
States sought to transfer the case to Arkansas, but was unsuccessful. 

Lamont v. Haig^^ involved a suit by Indians against former Federal officials 
arising out of Wounded Knee. Plaintiffs brought suit in Washington. The 
District Court dismissed the case for want of venue. The appellate court then 
remanded the matter to the lower court to determine where the acts com- 
plained of actually took place as a basis for settling venue in either the District 
of Columbia or in the District of South Dakota. 

A unique example involved a United States Senator*s suit to stop FAA of- 
ficials from searching him before getting on airplanes.'^ He alleged that he 
could not bring the suit in his own state because he had had a say in the selec- 
tion of judges there. He therefore brought suit in a state with no obvious con- 
nection to any part of the actions complained of, and the case was transferred 
to the District of Columbia. 

None will doubt that plaintiffs do choose to bring lawsuits in forums where 
they believe their chances of prevailing are enhanced.^' When Dow Chemical 
USA sued the Consumer Product Safety Commission over its regulations of 
substances suspected of causing cancer, it chose to bring suit in the Western 
District of Louisiana. As mentioned earher," the Steelworkers' Union 
attacked OSHA's national lead standard in Philadelphia while the lead in- 
dustry attacked it in New Orleans. Both were disappointed to find the two 
matters transferred to the Nation's capital. What is important about the issue 
of plaintiffs' forum shopping, whether in fact a problem or not/" is that it ap- 
plies to venue generally and not just to suits against the Federal government 
allegedly brought to excess in the seat of that government.^' 

71. Hughes testimony, Id., at 100; see Moorman statement, Id,, at 106. S^e discus- 
sion in para. B(l) and (2), infra, concerning the number of cases. 

72. N.A.A.C.P. V. Levi, supra, note 59, at 1113. 

73. Lamont v. Haig, supra, note 32. 

74. Hartke v. FA.A., 369 F. Supp. 741 (E.D.N. Y. 1973). 

75. See Note, Venue for Judicial Review, supra, note 3, at 1740. 

76. Dow Chemical USA v. Consumer Product Safety Commission, 459 F. Supp. 378 
(W.D.La. 1978). 

77. Supra, note 69. 

78. Note, Proper Venue for an Action, supra, note 3. The principle of forum non 
conveniens embodied in the venue statute is designed as a protection against 
forum shopping. Id., at 1033. 

79. The reader should note that when multiple suits involving common questions of 
fact are filed in multiple District Courts, a statutory mechanism exists for a 
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The proponents of a venue switch rely on seven cases to substantiate the 
need for the legislation. '*' 

NRDC V. Hughes^^ involved the application of the National Environmental 
Policy Act's environmental impact statement requirement to the Federal Coal 
Leasing Program. A national policy was involved. 

Sierra Club v. Andrus^^ was a case dealing with Federal reserved water rights 
in southern Utah and northern Arizona. 

EDF V. Costle^^ involved a suit concerning water quality in the Colorado 
River. The attorneys general of seven basin states intervened in this case, as 
did the Mountain States Legal Foundation. Their motion and that of the 
United States to transfer venue was denied. 

National Wildlife Federation v. Andrus^*^ was a case involving a water proj- 
ect to provide water for the Denver area. The Justice Department*s motion to 
change venue from the District of Columbia to Denver was denied. 

Pyramid Lake Pauite Tribe of Indians v. Morton^^ involved an action 
brought by an Indian tribe against the Secretary of the Interior challenging 
water allocation in Nevada. Related litigation had been initiated by the Federal 
government in the U.S. Supreme Court and was also pending in Nevada. 

Defenders of Wildlife v. Andrus^^ dealt with a challenge to the Department 
of the Interior's permitting of power boating in a National Wildlife Refuge in 
Nevada. The State of Nevada intervened and sought unsuccessfully to have 
the matter transferred to Nevada. U.S. Assistant Attorney General James 
Moorman thereafter testified that "intense local interest might have been bet- 
ter satisfied had the case been tried where the impact occurred."*' 

judicial panel on multidistrict litigation to transfer and consolidate these pro- 
ceedings. 28 U.S.C. 1407. 

80. See statements of Sen. Orrin G. Hatch, former Governor Calvin L. Rampton, 
James G. Watt, and Gordon H. DePaoli in Hearings, supra, note 11, at 15-16, 
20, 23-24, 27-28, 32-35,42-43. 

81. 437 F. Supp. 981 (D.D.C. 1977), mod. 454 F. Supp. 148 (D.D.C. 1978); see 
Hearings, supra, note 11, at 15-17, 20, 23. See letters of John D. Leshy and 
James W. Moorman, /tf., at 110-113. 

82. No. 78-2213 (D.D.C. 1978); see Hearings, supra, note II, at 20, 23, 34. One 
witness at the Senate Hearings was informed that Mountain States Legal Foun- 
dation was a party in this suit, but did not move for a change of venue from the 
District of Columbia. Id., at 85. 

83. 12 E.R.C. 1001 (D.D.C. 1977), affd 12 E.R.C. 1255 (D.C.Cir. 1978); 5ee Hear- 
ings, supra, note 11, at 20, 23, 34. Also see Statement of James W. Moorman, 
Id., at 108. 

84. No. 78-1522 (D.D.C. 1978); see Hearings, supra, note II at 34, 36. Also see 
Statement of James W, Moorman, Id., at 108. I might note that the subject of 
this suit was also the subject of a referral to the Council on Environmental Qual- 
ity in the Executive Office of the President under sec. 309 of the Clean Air Act as 
an environmentally unsatisfactory Federal action. 42 U.S.C. 7609. This referral 
process has been used sixteen limes between enactment of the Clean Air Act in 
1970 and I98I. 

85. 354 F. Supp. 252 (D.D.C. 1973); see Hearings, supra, note 1 1, at 27-28, 42-43. 

86. 455 F. Supp. 466 (D.D.C. 1978); see Hearings, supra, note 11, at 33, 43. Also see 
Statement of James W. Moorman, Id., at 105. 

87 Hearings, supra, note 11, at 105. 
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NRDC V. Morton^^ involved the Bureau of Land Management's compliance 
with the National Environmental Policy Act with respect to its grazing policies 
((Ml national resource lands in eleven Western states. 

In four of the seven cases {NRDC v. Hughes, Sierra Club v. Andrus, 
Pyramid Lake Pauite Tribe v. Mortin, and NRDC v. Morton) the records 
either affirmatively show that nobody made any motion to transfer the cases 
to a local district, or fail to show that any such motion was made." It appears 
that in only three cases was such a motion made and denied. 

The opponents of the venue switch legislation counter with their lists of 
cases showing that present venue and venue transfer provisions are generally 
working well. 

Southern California Association of Governments v. Kleppe^° dealt with 
Federal oil leasing off the California coast. Over the objection of the local 
governments and of the State of California, which had chosen to bring the 
lawsuit in the Nation's capital, the D.C. District Court granted the Justice 
Department's motion to transfer venue to the Central District of California. 

A case involving the Wando River port terminal in South Carolina, Na- 
tional Wildlife Federation v. Alexander J^^ was, over the objection of plaintiffs, 
transferred from the District of Columbia to South Carolina. 

Canal Authority of the State of Florida v. Callaway^^ dealt with the Cross 
Florida Barge Canal. Suits were filed in both the District of Columbia and in 
Florida and were consolidated in the latter locale. 

One noted case. Environmental Defense Fund v. Tennessee Valley Author- 
ity,^^ the Tellico dam case, was twice transferred from the District of Colum- 
bia to the Northern District of Alabama and thence to the Eastern District of 
Tennessee. 

Another case involving the same agency, NRDC v. TVA,^* was initially 
brought in the Southern District of New York but also ended up in the Eastern 
District of Tennessee. 

Another environmental case that was transferred from the District of Co- 
lumbia to the affected locale was the litigation dealing with the Tennessee- 
Tombigbee waterway." The 1404 motion was made by an IntervenGr. 

88. 388 F. Supp. 829 (D.D.C. 1974); see Hearings, supra, note 11, at 34. 

89. See notes 80-88, supra. 

90. 413 F. Supp. 563 (D.D.C. 1973); see Hearings, supra, note 1 1 , at 89, 90, 95-96. 
(The author was an attorney for the State of California with some involvement in 
this proceeding.) 

91. 458 F. Supp. 29, 30-31 (D.D.C. 1978); see Hearings, supra, note 11, at 90. 

92. 489 F.2d 567 (5th Cir. 1974); see Hearings, supra, note 1 1, at 90. 

93. 468 F.2d 1164 (6th Cir. 1972); see Hearings, supra, note 11 at 90. 

94. 459 F.2d 252 (2d Cir. 1972); see Hearings, supra, note 11, at 90. 

95. E.D.F. V. Hoffman, D.C. Civil Action 76-2204 (Nov. 30, 1976), transferred to 
Northern District of Mississippi, Civil Action 77-53-K (Sept. 7, 1977); 5^e Hear- 
ings, supra, note 11, at 89. In addition to the cases discussed above, the op- 
ponents of the venue shift legislation point to a series of cases where the courts of 
the District of Columbia have transfered cases where most witnesses live in 
another locale (e.g., Starnes v. McGuire, 512 F.2d 918 (DC. Cir. 1974); Wren v. 
Carlson, 506 F.2d 131 (D.C.Cir 1974)); where the controversy was local (e.g., 
Municipal Distributors' Group v. F.P.C., 459 F.2d 1367 (D.C.Cir. 1972); Preuss 
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In a more recent case, the District Court for the District of Columbia drew a 
distinction between cases of essentially local impact and those which were na- 
tional in scope and which reach beyond any particular locality's interests. This 
court, in National Preservation Law Center v. Landrieu,'^^ transferred a 
challenge to a HUD-financed convention center in Charleston alleged to be 
impairing an historical area to the District Court for South Carolina. 

What can be extracted from the cases cited by both proponents and op- 
ponents of venue shift legislation? Basically the courts appear to weigh the 
relevant factors of convenience of the parties and the competing national and 
local consideations. While reasonable people can find (and indeed the pro- 
ponents have found three) cases where a motion was made and denied to 
transfer venue in suits against the Federal government from the Nation's 
capital to an affected district and they disagree with the judge's balancing, this 
hardly rises to a need for revamping America's venue laws.'' 

4. The Venue Shift Proposals 

The bills which have been introduced in the 97th Session differ con- 
siderably. Senator Simpson's S.1107 takes nine pages to attempt to shift venue 
in local cases to the locality.'* This bill provides that suits of all sorts brought 
by or against the United States which will have a * 'direct effect" in one to ten 
states are to be litigated where the "real party in interest" (defined as a non- 
Federal party who will be "directly affected") "maintains the facihties or con- 
ducts the activities which are the subject of the action" or where the chal- 
lenged Federal action will "affect the use of any public or private property." 
Service is to be made upon the Attorney General of affected states, and "the 
real party in interest" is given authority to intervene. Comparable provisions 
relate to the Court of Appeals' direct review of some administrative actions. 

Senator DeConcini's S.50 takes a less drastic cut at existing law.'' His bill 
provides that when an action under 1391(e) is brought in the District Court for 
the District of Columbia "that may be an action of a local environmental 
nature," notice is to be given the attorneys general of relevant states. Section 

V. Udall, 359 F.2d 615 (D.C.Cir. 1963); Norair Engineering Associates v. Noland 
Co., 365 F.Supp. 740 (D.D.C. 1973)); and in the interests of judicial economy 
(e.g., Celanese Corp. v. F.E.A., 410 F.Supp. 571 (D.D.C. 1976)). Statement of 
William A. Butler, Hearings, supra, note 11, at 89; also Statement of Peter J. 
Herzberg, Id., at 95-96. 

96. 14 E.R.C. 1262, 10 E.L.R. 20292 (D.D.C. 1980). 

97 In testimony on Sen. DeConcini's proposal Assistant Attorney General Moor- 
man noted that the bill "addressed what you saw as a problem'* and that indeed 
**there is a small problem in the area." But, he suggested, the bill goes "too far 
in the other direction." Hearings, supra, note 11, at 103; see id., at 105. 

98. S.1107, 97th Congress, 1st Session, introduced May 5, 1981. Senator Simpson as 
joined by Senators Laxalt, Thurmond, Dole, and Hatch as coauthors. Ibid. See 
127 Cong. Rec. S4386-8 (daily ed. May 5, 1981). My references are to the July 
15, committee print which replaced the wording of the bill as originally intro- 
duced. 

99. S.50, 97th Cong., 1st Ses., as introduced January 6, 1981. See Sen. DeConcini's 
explanation of the background of the bill at 127 Cong. Rec. S97-98 (daily ed. 
January 6, 1981). 
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1404, the change of venue provision, is then amended to make **primarily 
local or regional impact" a factor to consider in venue changes. The section is 
further amended to provide that if the court determines the action to be **of a 
local environmental nature'* it '*shair' transfer the action to the local district 
court unless (A) * 'substantial hardship or injustice would result*' or (B) the 
'*impact of the action ... is substantially national rather than local. . ." The 
bill also provides that, under the section which provides for change of venue in 
actions commenced in a Court of Appeals, 28 U.S.C. 2112(a), local or 
regional impact is also to be considered. 

The third proposal, an untitled draft said to have originated in the Justice 
Department, has a certain surface simplicity which cloaks its defects.'"^ The 
bill amends 1391(e) to provide that an action may not be brought where the 
defendant or the plaintiff resides **unless the relief sought will directly affect 
the residents of that judicial district." 

B. The Arguments of the Proponents of Venue Shift 
Do Not Stand Up 

What arguments do the proponents of a venue shift give for their proposals 
and what basis do those arguments have in fact? 

1 . The Argument that Most Litigation Against the United States is Tried in 
the District of Columbia is Not Supported by a Scintilla of Evidence 

a. The Proponents' Erroneous Contention — That "Most" Litigation 
Against the U.S., Particularly Involving the Environment, is Brought 
in the District of Columbia 

A leading proponent of the venue switch legislation. Senator Paul Laxalt, 
has said that **most cases" filed against the United States, particularly those 
involving environmental issues, are tried in the District of Columbia (1979)'*" 
and that **most cases" involving the Federal government as a party are filed in 
the Distict of Columbia, often involving environmental laws (1981).^°^ Both 
statements are completely without factual foundation. 

b. The Facts: Very Little Litigation Against The United States is Brought 
in the District of Columbia and Very Little of That is Environmental 

100. The proposal is entitled ^'Proposed Amendment to 28 U.S.C. 1391." See Legal 
Times of Washington, Sept. 28, 1981, Vol. IV, No. 17, p. 1. Three other bills 
have been introduced in the House which have not been actively considered. 
H.R.294, introduced by Rep. Hansen of Idaho, and H.R.1075, introduced by 
Rep. Hinson of Mississippi (since resigned), provide that actions shall be brought 
in districts in which ''substantial portion of the impact or injury" exists, subject 
to transfer for the convenience of parties and witnesses. Comparable provisions 
would be enacted for the Courts of Appeals. Representative Hansen also in- 
troduced H.R.754, which says environmental litigation (defined by reference to 
one law and a number of subject areas) shall be brought where a substantial por- 
tion of the alleged injury or impact occurs. 

101. 125 Cong. Rec. S.3188 (daily ed. Mar. 22, 1979). 

102. 127 Cong. Rec. S.4388 (daily ed! May 5, 1981). 
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i. Fact: Of Civil Litigation to Which the U.S. is a Party, About 3% 
is Brought in the District of Columbia 

According to the Administrative Office of the Courts, of the 63,628 civil 
cases commenced in District Courts in 1980 to which the United States was a 
party, 2,228 were commenced in the District of Columbia. '^^ This is a smaller 
number than the filings in any other circuit.""* The figures for total cases pend- 
ing are similar. Of 68,679 civil cases pending nationwide as of June 30, 1980, 
to which the United States was a party, 1,482 were in the District of 
Columbia.'"^ Again, this is a smaller number than were pending in any other 
circuit . "** 

il. Fact: Of Civil Litigation to Which the U.S. is a Party About \% 
is Environmental 

The United States was a party in 63,628 civil cases commenced in District 
Courts in 1980."'' Of those, 26,835 were brought under statutes, with the 
United States as plaintiff in 8,600 cases and defendant in 18,235."'* (The non- 
statutory cases included such matters as contracts (the largest segment by far), 
tort, and real property.'''^) Of these, 457 were environmental matters, in which 
the United States was plaintiff in 256 cases and was defendant in 201 cases." '" 
In brief, less than \% (to be precise .716^o) of the cases to which the United 
States is a party are environmental cases. Of the purely statutory actions in 
which the United States is a defendant, environmental matters account for just 
over 1% (1.102% to be exact). 

ill. Fact: Of Environmental Litigation to Which the U.S. is a Party 
About 7% is Brought in the District of Columbia 

With respect to environmental suits only, of those filed in District Court ap- 
proximately 7% are filed in the District of Columbia.'" Of the 519 en- 
vironmental cases filed in District Courts in the 12 month period ending June 
30, 1978, only 37 were brought in the District of Columbia."^ The figures for 
the following year were 30 out of 559."' According to Justice Department 
figures, of 649 cases in the Civil Division relating to environmental matters, 25 
were pending in Washington. ""• 

103 . Annual Report of the Director of the Administrative Office of the United States 
Courts, 1980, Table C 3, p. 376. The report does not break down the filings in 
specific districts to include a category of environmental matters. 

104;. M. at Table C 3, pp. 376-381 . 

ms. Id.,^ at Table C 3 A, p. 392. 

106?.. Id'., at Table C 3 A, pp. 382-397. In percentage terms the figure for suits filed is 
between 3 and 4%. The figure for suits pending is between 2 and 3*Vo. 

1:07. M, at Table C 3, p. 376. 

108. W., at Table C 2, p. 374. 

W9. Id., at Table C 3, p. 376. 

no. Id., at Table C 2, p. 374. 

tl L Remarks of Sen DeConcini, 125 Cong. Rec. S9126 (daily ed. July 10, 1979). Also 
5ee Statement of Moorman, Hearings, 5wprfl, note 11, p. 106. 

112. Ibid. 

113. Statement of Sen DeConcini,, Hearings, supra,, note 11, at 101. 
H'4. Statement of Moorman, Id., at 106. 
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With respect to one environmental law, the National Environmental Policy 
Act, comprehensive figures from the Council on Environmental Quality 
covering all NEPA litigation from enactment (January 1, 1970) through De- 
cember 31, 1977 show that of 950 NEPA lawsuits that had then been filed, 131 
or 13.7<^o had been filed in the District of Columbia. "* Of the 339 NEPA cases 
which the General Litigation Section of the Land and Natural Resources Sec- 
tion of the Justice Department had pending in September, 1979, 37 were filed 
in the U.S. District Court for the District of Columbia.'" 

CEQ further broke down the 131 cases that had been filed in the capital. Of 
these, 39 (4.1*^o of the total number of NEPA suits) involved rulemaking of 
nationwide application; 29 (3*^o) involved impacts in and about the District of 
Columbia; 8 (0.9*Vo) were transferred to other districts; 6 (0.6<^o) involved en- 
vironmental issues affecting a multi-state region of the United States; 4 (0.4<^o) 
involved Federal actions outside the United States; and 45 (4.7%) involved en- 
vironmental issues or impacts '^occurring in localities outside and arguably 
unrelated to the District of Columbia." "' Of those 45 cases, 25 were initiated 
by citizens or environmental groups; 9 were initiated by business or industry; 9 
were initiated by State and local governments; and 2 were brought by unions 
or employees."" Since it is the environmentalists' suits that the proponents of 
venue switch cite, it seems that their concern is prompted by an extraordinarily 
small number of cases. With respect to NEPA, it is between 2 and 3% of the 
cases. For this they would drastically modify the general venue statutes of the 
United States. 

The figures for proceedings for direct reviews of administrative actions in- 
volving the environment in the Court of Appeals show a larger, but still 
modest, percentage initiated in the Court of Appeals for the District of Co- 
lumbia. This is because Congress has provided that review of national regula- 
tions under several environmental laws must be brought in the District of Co- 
lumbia Circuit." Of 155 cases filed in the Courts of Appeals for review of 
orders of EPA during the 12 month period ending June 30, 1978, 33 were filed 
in the District of Columbia. ' ^° During the following year the figure were 95 out 
of 257 cases brought in the Courts of Appeal.'^' 

In brief, apart from the Congressional determination to have certain na- 
tional regulations reviewed in one court, Senator DeConcini was accurate in 
saying that his bill, limited to environmental transfers (described at para. A(4)) 



115. Letter from Gus Speth, Chairman, Council on Environmental Quality, to 
Senator DeConcini, Hearings, supra, note 11, at 135-137. C.E.Q. maintains a 
computer inventory of all NEPA litigation ever filed. 

116. Statement of Moorman, Hearings, supra, note U, at 106. 

117. Letter from Speth, Hearings, supra, note 11, at 137. 

118. Ibid. 

1 19. Statement of Richard Stoll, Hearings, supra, note 1 1 , at 102. Congress has pro- 
vided that review of national regulations under the Clean Air Act, the Safe 
Drinking Water Act, the Noise Control Act, and the Resource Conservation and 
Recovery Act must be in the D.C. Circuit. Ibid. 

120. Remarks of Sen. DeConcini, 125 Cong. Rec. S.9126 (daily ed. July 10, 1979); 
Hearings, supra, note 11, at 106. 

121. Statement by Sen. DeConcini, Hearings, supra, note 11, at 101. 
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will not radically alter existing practice. '^^ Very few environmental cases 
against the government are brought in the District of Columbia, and most of 
those that are should be. By way of contrast, the proposals to alter venue 
statutes generally, aimed at a miniscule number of cases which arguably 
should have been tried in other districts, would radically alter existing practice 
for all sorts of lawsuits. 

2. The Argument That the Courts in the Nation's Capital are Overburdened 
and Slower Than Other Courts is Wrong 

a. Burden 

i. The Proponents' Erroneous Contention— That the D.C. 
Courts Are Overburdened 

To quote from a dialogue between Senator Laxalt and the lead proponent of 
the venue shift legislation, James Watt: 

Senator Laxalt. [W]e are constantly impressed, ... by how overburdened the courts 
are in the District on both the trial and appellate levels. We would be serving them to 
some extent by relieving them of some of that burden and sending it out into the respec- 
tive States. 

Mr. Watt. That is right. '2^ 

ii. Fact: District Court Judges in the District of Columbia Are 
Less Burdened Than the National Average 

Given different numbers of cases and different numbers of judges in each 
District Court, one who would examine the burden should look to the number 
of cases per judge on the individual court. The national average shows a total 
of 381 filings per judge for District Courts nationwide for the year ending June 
30, 1980.'^" There were 279 filings per judge for the District of Columbia dur- 
ing that time.'" Weighted to account for complexity,'" there were 358 filings 
per judgship for all districts and 357 for the District of Columbia.'^' 

b. Delay 

i. The Proponents' Erroneous Contention — That the District of 
Columbia Courts Are Slow and Cause Delays 

One of the proponents of the venue shift legislation testified that * 'there is a 
concentration of these Federal actions in the District of Columbia and 
substantial delays result.'"" 

122. Remarks of Sen. DeConcini, 125 Cong. Rec. S9126 (daily ed. July 10, 1979). 

123. Hearings, supra, note 11, at 32; also see Statement of Haggard, Id., at 53. 

124. A nnual Report of the Director of the A dministrative Office of the United States 
Courts, 1980, supra, note 103, at Table X-1, p. 621. 

125. Ibid. 

1 26. Weighted filings take into account the difficulty of the case and are computed ac- 
cording to the 1979 District Court Time Study conducted by the Federal Judicial 
Center. Id., at Table X-1, p. 622. 

127. Id., at Table X-1 , p. 621 . The District Courts in the Ninth Circuit run from a low 
of 228 to a high of 483. In the Tenth they run from 283 to 462. Id., at 622. 

128. Testimony of Jerry L. Haggard, Hearings, supra, note 1 1, at 47. See Id., at 53. 
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ii. Fact: The Federal District Court in the Nation's Capital Moves 
Faster Than the Federal District Courts Nationwide 

The United States District Court for the District of Columbia handles its 
cases more expeditiously than do most District Courts. The median time inter- 
val for District Courts* disposing of cases (from filing to termination) is 8 
months.'" In the Nation's capital it is only 6 months.'^*' By way of com- 
parison, in the two Western circuits, the 9th and 10th, the District Courts' me- 
dian is 7 months.'^' With respect to the districts of the principal proponents of 
the venue switch legislation, the median time is 9 months in Arizona, 10 
months in Nevada, and 7 months in Wyoming.'" In every case the citizens of 
those States could get prompter justice in the District Court in the nation's 
capital than in the Federal Court in their own State. 

iii. Fact: The U.S. Court of Appeals in the Nation's Capital Moves 
Faster Than the Courts of Appeals in the Two Western Circuits 

The time intervals for the Court of Appeals for the District of Columbia are 
not as impressive as those of the District Court, but they still hold their own 
with the other circuits. The median time interval from filing a notice of appeal 
to final disposition of that appeal is 10.8 months for the U.S. Courts of Ap- 
peals generally.'" For the District of Columbia Circuit it is 13.6 months, 
below the national median but above the median for the two Western 
circuits."^ The median for the Ninth Circuit (Sen. DeConcini's and Sen. Lax- 
alt's circuit) is 20.8 months and for the Tenth (Sen. Simpson's) 14.8.'" 

In brief, the thought that the courts of the Nation's capital are so over- 
loaded or have such a backlog that matters should be switched out to other 
courts is a myth. The District Court for the District of Columbia acts more 
promptly than most U.S. District Courts. The Court of Appeals for the 
District of Columbia acts somewhat less rapidly than the national mean, but 
still more rapidly than the two Western circuits which are offered as the 
forums to which more litigation should be shifted. 



129. Annual Report, supra, note 103, at Table C 5, p. 393. 

130. Ibid. 

131. Id., At Table C 5, p. 396. 

132. Ibid. 

133. Id., at Table B 4, p. 363. 

134. Ibid. 

135. Ibid. With respect to civil cases only the medians from filing the notice of appeal 
to final disposition are: all circuits — 1 1 .6 months; D.C. Circuit — 14.0 months; 
9th Circuit — 26.9 months; 10th Circuit — 12.6 months. Ibid. With respect to 
administrative agency cases only the medians from filing a complete record to 
final disposition are: all circuits — 11.8 months; D.C. Circuit — 14.0 months; 
9th Circuit — 16.5 months; 10th Circuit — 14,0 months. Id., at 364. 

Taking a composite figure combining trial and appellate courts, the median 
time intervals from filing in lower courts to final disposition in appellate courts 
are (for all cases): all circuits — 24.9 months; D.C. Circuit — 25.6 months; 9th 
Circuit — 32.7 months; 10th Circuit — 23.6 months. With respect to civil cases 
only the figures are: all circuits — 30.6 months; D.C. Circuit — 27.5 months; 9th 
Circuit — 42.3 months; 10th Circuit — 26.0 months. Id., at 363. 
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3. The Argument That Characterizes Citizens' Ability to Sue Federal 
Officials in the Nation's Capital as '*Elitist*' is Itself Poppycock 

a. Watt: Washington and **Elite Wisdom'* 

James Watt testified in favor of the venue shift proposals that the ''thought 
that the District of Columbia courts are better than the rest smacks of elitism 
and it is just not true.'"'** He went on to say "I am proud of our western 
judges and hold them up to anybody else."'^' Continuing, Watt said that 
*'just because you come to Washington does not give you an eUte wisdom.'"'" 
True enough, but Watt misses the point. Nobody (or at least not I, a fellow 
Westerner) is arguing that judges in the District of Columbia are "better" 
than their counterparts in San Francisco or Denver. ''' What is being asserted 
is that some lawsuits against the Federal government involve issues of national 
interest and that it is not inappropriate that they be tried in the Nation's 
capital. 

b. Washington Is Our Nation's Capital 

Whether the proponents of venue switch like it or not, Washington is our 
Nation's capital. In the words of the Constitution, it is *'the Seat of the 
Government of the United States.'"^** 

i. The Responsible Federal Officials are in Washington 

The District of Columbia is the seat of the Congress, the Supreme Court, 
and of the Executive Branch. The heads of all Departments and major agen- 
cies are in Washington. All the Assistant Secretaries and the like who do much 
of the actual decisionmaking and who would be expected to testify in a review 
of the decisions should such testimony be necessary are also in Washington. 

ii. The Nation's Private Interests Are Represented in Washington 

Because Washington is the Nation's capital and because ready access to 
legislators and decisionmakers is in Washington, the private sector is also ex- 
ceedingly well represented in that city. The industry trade groups who lobby 
the Congress and get to know the officials of the Executive branch are there. 
Labor organizations are headquartered in Washington. The public interest 
community, whether working for civil rights, consumer interests, deregula- 
tion, environmental goals, disarmament or rearmament, are all present in 
Washington. So are their lawyers. In brief, the Nation's contending interest 
groups are well represented in the Nation's capital. When one or another of 
them sues the United States, it is often not illogical that such a suit be permit- 
ted in the capital. 

136. Testimony of James G. Watt, Hearings, supra, note 11, at 31. 

137. Ibid. 

138. Ibid. 

139. However, I think that a reasonable case may be made that experience with the 
workings of the Federal Government gives a feel for how things operate which 
makes it easier for a judge to cut to the heart of how decisions are really being 
made in administrative agencies. 

140. United States Constitution, Art. 1, sec. 8, cl. 17. 
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iii. As a Result Washington is Often the Most Convenient Place 
to Sue the Government 

As the Court of Appeals for the District of Columbia Circuit put it in one 
case: 

The Commission is situated in Washington! The parties before us often come to 
Washington, at least by counsel, to participate in Commission proceedings, as they have 
done in the proceedings with which we are presently concerned. Much of the specialized 
oil and gas bar is concentrated here, and industry representatives not based here are 
continually in attendance. Moreover, the petitioning Members of Congress are located 
in the Washington metropolitan area. The convenience of the parties could hardly be as 
well served by venue elsewhere.'*' 

Suits are brought against Federal officials by public interest organizations in 
the Nation's capital because they have offices in the capital and it is cheaper to 
take the subway to the courthouse than to fly, perhaps with witnesses and 
files, to Denver or San Francisco, remaining or returning there for pre-trial 
motions, trial, and appeals. 

Until 1962 citizens could not bring suit against the United States anywhere 
but in the capital. For good reason those provisions were expanded to permit a 
broader choice of venue. '*^ The present venue shift proposals would go to the 

141. American Public Gas Association v. F.P.C., supra, note 61, at 857. Though the 
facts outlined made venue appropriate in the District of Columbia Circuit in that 
case, the court is hardly eager for increased cases. Despite the willingness of 
other Courts of Appeals to transfer cases to the District of Columbia Circuit 
because the latter court is handling a case with some commonality of background 
{United Steelworkers v. Marshall, supra, note 35, at 696-698), the D.C. Circuit is 
quick to decline the theory of specialization of courts, pointing out that it 
chooses judges to hear cases by lot and not by expertise. (Public Service Commis- 
sion for the State of New York v. F.P.C., 472 F.2d 1270, 1273 (D.C. Cir. 1972)). 

One recent "study" attempts to find other reasons for cases being tried in the 
District of Columbia. A memorandum dated Sept. 17, 1981, from the Capital 
Legal Foundation, entitled Environmental Litigation Study — First Phase 
Report, purports to examine the issue whether the choice of forum in en- 
vironmental litigation is outcome determinative. The survey is a totally inade- 
quate job. The person conducting it managed to cut the sample down to 274 
federal cases over a 10 year period. If one takes the approximate number of 
civil environmental cases listed by the Administrative Office of the Courts to 
which the United States is a party (a distinct limiting factor) — about 4 or 500 a 
year — and multiplies this by 10 years, environmental litigation to which the 
United States is a party alone comes to about 4 or 5000 cases. The surveyor has 
taken, inexplicably, as the sample 5 - 6^o of this incomplete number. Such a sam- 
ple is worthless. 

142. One commenter has suggested that the existing system is biased in favor of those 
resisting government regulation. Note, Venue for Judicial Review, supra, note 3, 
at 1742. Although the remark was made in terms of review in the Courts of Ap- 
peals, I think it generally applicable. The author says that by permitting review 
of administrative action to be lodged in the forum most likely to be hostile to the 
regulatory agency, the current system works to the disadvantage of those the 
regulatory process was meant to protect. Ibid. The author notes that although 
consumer, environmental, and labor organizations frequently forum shop for 
proregulation courts, the disparity in resources between them and the regulated 
interests favors the latter. Id., at 1742, n.38. 
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opposite extreme and provide that such suits may never be brought in the 
capital.'*^ Such a proposal does not make good sense. 

4. The Argument that * 'Eastern" Judges Should Not Decide ''Western" 
Cases is a Mixed Bag 

a. Watt: Sagebrush Rebellion and "Foreign" Judges 

A third reason given by the proponents seems to me a mix of political 
posturing and responsive government — the charge that distant judges either 
do not understand or are perceived by local people as not understanding their 
local problems. The position was stated in purest form by James Watt. The 
members of the Senate Committee, Watt told them, are aware of "the brewing 
sagebrush rebellion."''** He described the "rebellion" as a "reaction by the 
western people to the continued Federal government domination and control 
of the vast public lands of the West."'** The venue switch legislation is 
needed, he argued "to address one of the major causes of the sagebrush 
rebellion."'** Those in the West were "being treated hke colonies."'*^ What 
he described as " 'Foreigners*— bureaucrats who seem to be out of control" 
are making decisions affecting the West.'** "[W]e find," he continued, "that 
eastern judges — judges who are 'foreign' to many values of the West — are 
making decisions which control our destiny. . ."'** Lawsuits "are brought to 
eastern courts," Watt says, principally the District Court for the District of 
Columbia, because those bringing the suits "feel they can best realize their ob- 
jectives by using a Federal judge who has not had the experience of living or 
practicing law in the West.""" He goes on to conclude that the '"real parties 
in interest* — the people living and working in the affected areas — are not 
necessarily involved and a 'foreign* judge is making decisions on matters that 
a local judge should be acting upon.'*'" 



143. It should be remembered that the District Court for the District of Columbia and 
the Court of Appeals for the District of Columbia Circuit are not "local" courts 
comparable to a State court system. They are the Federal courts of the Nation's 
capital. There is a separate court system, headed by a court confusingly titled the 
District of Columbia Court of Appeals, which performs the "local" tasks and 
which is comparable to a State court system. District of Columbia Court 
Reorganization Act of 1970, Pub. L. 91-358, sec. 1 1 1, Title I, 84 Stat 475 et seq., 
See Moore, Federal Practice, para. 0.144 [2.-1]. 

144. Testimony of James G. Watt, Hearings, supra, note 11, at 22; also 5ee fd., at 
33-34. 

145. Ibid. 

146. Ibid. 

147. Ibid. 

148. Ibid. 

149. Ibid. 

150. Ibid, Also see the remarks of Sen. Laxalt that ''there is little confidence in the 
West involving matters affecting us in the legal system here in the District." Id., 
at 5. 

151. Id., 2ii22. 
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b. Laxalt: Judges Should Take Into Account ** Public Sentiment'* 

A related argument was made by Senator Paul Laxalt in introducing his 
venue shift bill in 1979. "Requiring that such cases be heard in the circuit 
where the injury is situated,'* he argued, ''should also result in decisions tak- 
ing into account the public sentiment to some degree. . /' [Emphasis 
added.] '" Quite apart from the propriety of a judge sworn to uphold the law 
basing his decision, even in part, on **public sentiment," the remark does il- 
lustrate the very real feelings of inability to control events which many 
Americans feel and which Westerners feel especially with respect to Federal 
decisionmaking.'** 

c. Visible Decisionmaking is Part of. But Not the Only Ingredient of, 
Good Government 

This in turn gets to what appears to me a valid undercurrent to the pro- 
ponents* argument — that visible decisionmaking accessible to affected people 
is good government.'*" The Department of Justice, in saying that there was a 

152. Remarks of Sen. Laxalt, 125 Cong. Rec. S3188 (daily ed. March 22, 1979). The 
Senator may have had second thoughts about the propriety of judges basing their 
decisions on "public sentiment." In 1981 he made essentially the same speech in 
favor of Senator Simpson's venue shift proposal that he had made in favor of his 
own bill in 1979, but deleted the reference to taking into account **public senti- 
ment." The pertinent paragraphs are quoted: 

Sen. Laxalt in 1979: 

"The bill also uses the same standard for appeals from agency proceedings, 
many of which are now also filed in the District of Columbia. Requiring that 
such cases be heard in the circuit where the injury is situated should also result in 
decisions taking into account the public sentiment to some degree, and using the 
established case of law of the circuit rather than that of Washington, D.C. 
Usually the precedent in one of the other circuits will more nearly reflect local 
customs and local law, whereas the precedent in the District of Columbia circuit 
more precisely reflects the attitudes of the Federal Government." 125 Cong. 
Rec. S3188 (daily ed. Mar. 22, 1979). (Empahsis added.) 

Sen. Laxalt in 1981: 

"The bill provides the same standard for appeals from agency decisions, many 
of which are now routinely filed in Washington, D.C. Usually, the established 
law in a circuit reflects the local customs, local laws, and special local considera- 
tions, whereas the precedent in the District of Columbia circuit mirrors the at- 
titudes of the Federal Government." 127 Cong. Rec. S4388 (daily ed. May 5, 
1981). 

153. Having been involved in State Government in California for almost 12 years I 
suspect the Western feelings with respect to the Federal role are not confined to 
the development and user interests with which some of the proponents of this 
legislation are identified. James Watt has voiced the frustration of mining, graz- 
ing, oil, and timber interests in the West over Federal decisonmaking with 
respect to the public lands they perceive as theirs rather than all Americans'. 
However, a very different group, Western environmentalists, often see the 
Federal role as imposing decisions upon their part of the country which imperil 
the values they cherish. Look, for example, at the opposition to MX basing in 
Nevada and Utah or to the almost unanimous California opposition to Federal 
permission of oil leasing in hitherto unspoiled areas of the outer continental 
shelf. 

154. See: Hearings, supra, note 11, at 5, 22, 27, 33, 35, 39, 47, and 48. 



272 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



* 'limited'* problem (but one ** which can be addressed by measures less sweep- 
ing" than the pending proposals), quoted from the Supreme Court: 

In some cases which touch the affairs of many persons, there is reason for holding the 
trial in their view and reach rather than in remote parts of the country where they can 
learn of it by report only. There is a local interest in having localized controversies 
decided at home.'" 

The Supreme Court's statement, which represents the present law of the 
land, is to me good law and wise policy. Visible, responsive government is 
good government and is essential in a democratic system. The fault of the 
venue proponents is not their voicing of this concern, which I share, but their 
absolute exclusion of all other factors from the process of selecting venue. 



C. The Venue Shift Proposals Would Not Be in the 
Public Interest 

1. Trying to Devise a Universal Rule to Separate ** Local" Cases From 
* 'National" Cases is Bound To Fail 

a. "Local" Parks, Monuments and Forests May Be of Concern to 
All the People of the Nation 

It is extraordinarily difficult to separate that which is of local interest from 
that of national concern. The Statue of Liberty is not the property of the peo- 
ple of Manhattan, as the Grand Canyon is not reserved to Arizonans. 
Yosemite National Park belongs as much to the citizens of the District of Co- 
lumbia as to those of California, as Californians are fully as much the pro- 
prietors of the White House as are District of Columbians. The national in- 
terest may override the local interest with respect to an activity in the locality. 
For instance, the national interest in preserving a unique American species, the 
redwood tree, led to the creation by Congress of the Redwood National Park, 
despite the reluctance and even opposition of many local inhabitants. One 
may ask who is most * 'directly affected" by the Forest Service's stewardship 
over the National Forest lands at Lake Tahoe, the thousands who live in the 
Tahoe basin or the tens of thousands who come from Northern California to 
ski, swim, hike, gamble and otherwise enjoy themselves at the lake. Similar 
questions might be asked with respect to the Atlantans who visit Great 
Smokey National Park, the Texans who ski in National Forests in Colorado, 
and the Coloradoans who visit the natural treasures of southern Utah. Are 
those who live near a National Wildlife Refuge the ones most affected by its 
operation, or are those who live elsewhere and watch or hunt the birds that 
migrate through the refuge? I do not ask these questions necessarily to provide 
answers, but only to suggest that they are difficult questions not easily 
segregated into "national" and "local" compartments and with respect to 
which it is not always obvious who is "directly affected." 



155. Gulf Oil Corp. v. Gilbert, supra, note 27, at 509, quoted in Statement of Moor- 
man, Hearings, supra, note 11, at 105. 
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b. ** Local** Cases May Establish National Precedents Whose Effects 
Far Transcend the Local Effects 

It is difficult, particularly in a developing field such as environmental law, 
to separate cases of national impact from those of local impact, in part 
because a case which appears on its face to be quite local in effect may set a na- 
tionwide precedent whose importance far transcends the factual situation 
which presented the occasion for judicial action. 

Marbury v. Madison^ ^^ is not remembered for the impact on one would-be 
office seeker but for the precedent it set concerning the role of the courts. The 
significance of Brown v. Board of Education of Topeka^^'' was not confined to 
the desegregation of the schools of Topeka, Kansas. 

Within the area of environmental law, the opinion of the Court of Appeals 
for the District of Columbia Circuit in the Calvert Cliffs case'" arose out of 
the siting of one power plant in Maryland, but its significance lies in the 
rigorous procedural safeguards under NEPA which the courts would require 
of all Federal agencies acting everywhere in the nation. The famed 
"Monongahela" decision'^' of a District Court in West Virginia interpreted 
the Organic Act of 1897 so as to curtail the practice of clearcutting in national 
forests. The decision had immense ramifications nationwide and did much to 
shape subsequent legislation by Congress. One of these two ostensibly **locar* 
but in fact '* national'* cases arose through the Federal court system of the Na- 
tion's capital and one through the Federal courts in the immediately affected 
locale. The point is not that one can do a better job than the other, but that 
cases which seem to be local may be national and that there may be interested 
persons apart from those in a locality whose concerns, costs, and conveniences 
should be part of a venue determination. 

Somewhat paradoxically it was James Watt, then President of the Mountain 
States Legal Foundation, who testified at the hearings on the venue shift pro- 
posals concerning the importance of public interest groups formed to pursue 
cases which had the potential for broad impacts on the public. '*Only 
recently,** he testified, '*have special interest or public interest law groups 
been created to take broad public issues to the courts for resolution.**'*'' 

He said: 

As you point out, the new ingredient to the judicial arena is the public interest group, or 
the special interest group. We call groups such as mine public interest groups. There are 
other groups which are focused narrowly on saving a place or a river or right to work, 
and so on. 

We come forward to the court and say that the public is the impact. ISic.) Those x thou- 
sand members may not have any idea their interests are impacted, but a public interest 
group like mine, the Sierra Club, and others, say it is so. 

156. Marbury v. Madison, 1 Cranch 137 (1803). 

157. Bro\vn v. Board of Education of Topeka, 347 U.S. 483, 98 L.Ed. 873. 74 S.Ct. 
686 (1954). 

158. Calvert Cliffs Coordinating Committee v. A.E.C, 449 F.2d 1109 (D.C.Cir 
1971). 

159. West Virginia Division of the Izaak Walton League of America, Inc. v. Butz, 367 
F. Supp. 422 (N.D. W.Va. 1973), affd 522 F.2d 945 (4th Cir. 1975). 

160. Statement of James G. Walt, Hearings, supra, note II, at 33. 
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The question is whether we want to allow public interest groups like the one 1 represent 
or these others to exist. 1 think the answer is clearly yes. I don't like some of the results 
obtained by some of them but clearly we have to protect that public interest from the 
Government, which is irony in itself. It is terrible to be in that position.'^' 

c. The Supreme Court Does Not Review All Local Cases 

There is a tension between the consistent national approach of centralized 
decisionmaking and the locally responsive but nationally inconsistent ap- 
proach of a more decentralized review process. By way of example, with 
respect to air quality, Congress has provided for review in the D.C. Circuit of 
certain administrative actions which are national in scope, while assigning 
review of regional matters to circuits in the regions.'" This sounds simple 
enough, but the rub comes with what to do with the identical question 
simultaneously presented in each circuit. Should the question be considered 
national or regional? To centralize review may require cases to be split (since 
purely regional reviews may also be filed). '^^ To decentralize review will result in 
a multiplicity of cases in what are now twelve circuits.'*^ Moreover, though the 
Supreme Court may benefit from the views of multiple lower court decisions^*' 
and indeed, such review of conflicts is what the Supreme Court is for,"*** in 
fact the Supreme Court does not review a substantial number of cases involv- 
ing direct conflicts between the circuits. '"^^ We are left with the same national 
law imposing different obligations on similarly situated Americans who live in 
different circuits. 

2. The Venue Shift Proposals Will Invite Threshold Litigation 

Any proposal involving an other than simple initial determination of where 
venue may be invites threshold litigation. A system such as the present one, 
with multiple venue possibilities, diminishes the chances of such litigation. The 

161. Id., at 31. Watt also testified: 

Because the requirements for standing have been considerably broadened by 
the courts, these special interest and public interest legal groups have been al- 
lowed to bring suits to challenge government actions dealing with people and 
places, even though the moving party is only generally affected. In spite of the 
injustices created, we believe that the broadening of the definition of standing is 
good. Without the broader definition allowing court action, the bureaucracy, 
which in too many instances is unchecked, would have even greater latitude in 
limiting the freedoms of Americans. 

The public interest must be protected and the courts can be used to check the 
excess activities of the bureaucrats. Id., at 33. Also see Id., at 22-23. 

162. See, N.R.D.C. v. E.P.A., supra, note 67, at 494; Statement of Guy G. Gelbron, 
in Hearings, supra, note II, at 59. 

163. See Currie, Judicial Review Under Federal Pollution Laws, supra, note 3 at 
1268. 

164. See Ibid. 

165. Statement of Guy G. Gelbron, in Hearings, supra, note II, at 59. 

166. Public Service Commission v. F.P.C., supra, note 141, at 1273. 

167. Note, Venue for Judicial Review of Administrative Actions, supra, note 3, at 
1741 . A study of the Supreme Court's 197 1 and 1972 terms found that the Court 
refused review of forty-five to forty-eight cases each term in which there were 
direct conflicts between circuits. Ibid. 
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more complex the scheme and the narrower the options, the more nonproduc- 
tive threshold litigation there will be.'*'* 

3. The Venue Shift Proposals Will Lead to More Litigation 

In addition to threshold litigation preceding the trial of substantive issues, 
the venue shift proposals will increase the number of cases generally. Assume a 
Federal agency adopts a nationwide rule which affected corporations 
throughout the country believe to be illegal. Instead of being able to join and 
sue the agency in the Nation's capital, they may all have to bring separate suits 
in separate districts where they can show they are '*directly affected*' by the 
outcome."^' 

4. The Venue Shift Proposals May Whipsaw Plaintiffs Out of 
Court Entirely 

Any reduction in the number of permissible venues for trying a case also in- 
creases the chances of whipsawing a plaintiff out of a forum. If, for instance, 
a Federal defendant must be sued under an amended 1391(e) where direct ef- 
fects are felt, but a non-Federal defendant must be sued under 1391(b) in 
some other district, plaintiff is left without a forum in which to try his case. 

To use quite a different example, if the United States Government were to 
propose an action which would endanger the continued existence of the polar 
bear, where would venue lie? Under an effect based amendment to 1391(e), it 
may lie nowhere. The polar bear inhabits no judicial district. 

In yet another example, the Justice Department in warning that the venue 
shift bills may force venue into a district which would not have jurisdiction'^" 
suggested the following possibility: 

[I)f this legislation were enacted, venue would lie in some cases, only in a district which 
would not have jurisdiction. Let me give you an example. A company in State X pro- 
duces a toxic air emission which is carried entirely into State Y. All the impact is in Y. 
Venue under either S. 739 or S. 1472 is there. But the company does no business in State 
Y. If State Y's long-arm statutes were insufficient to bring the company under its 
jurisdiction, then the case could not be brought in either state because there would be no 
Jurisdiction in State Y and no proper venue in State X.'^' 

5. The Venue Shift Proposals Will Raise Costs So As to Diminish 
Citizen Access to Courts 

The venue shift legislation would so raise costs as to reduce citizen access to 
courts.'" National organizations typically have Washington offices. They may 

168. See Statement of Andrew Sacks and Charles Halpern. Hearings, supra, note 11, 
at 64-65, 74-75. 

169. Statement of William A. Butler, Id., at 93. 

170. Hearings, Id., at 100, 106. 

171. M, at 107. 

172. Staiment of Andrew Sacks and Charles Halpern, Id., at 71; Statement of 
William A. Butler, Id., at 79. Butler testified that the Environmental Defense 
Fund, a public interest organization, has been involved in cases requiring an im- 
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or may not have them elsewhere in the country. Forcing an organization which 
has as a primary purpose overseeing the Federal government's activities in the 
areas of its concern to litigate far from its offices can in fact drive it from the 
courtroom. 

James G. Watt, when President of the Mountain States Legal Foundation, 
testified to this precise problem in reverse. **The cost in coming back here is 
tremendous in trying to protect the interest of the Western States in eastern 
courts.'*'" When asked by Senator Laxalt whether anybody had broken out 
the cost. Watt replied, **I have not quantified those figures but they must be 
tremendous.*' "^ Needless to say, the expenses of an organization in the Na- 
tion's capital trying a case in the West are of the same order of magnitude as 
those of the Western organization trying a case in the capital. I say this to 
belittle neither organization's case. Trying matters of national concern is an 
expensive business, but may also be in the pubhc interest. Under present law 
such cost factors for both sides are rightly considered by a judge in determin- 
ing appropriate venue. '^* The venue shift proposal is designed to end this 
balance. It says, in the broad category of cases covered, the Eastern lawyer 
must always pay to travel West, but the Western lawyer need never pay to 
travel East. That is unfair. 



Conclusion 

The development of venue legislation has been a history of opening doors to 
give citizens their day in court. The proposed legislation would close them. 
Present law recognizes a variety of factors relevant to where a case is tried, the 
convenience of and expenses to the parties as well as local interests in a case. 
This is as it should be. All are relevant factors in the selection of a forum. The 
proposed legislation would end this flexibihty and substitute a rigid rule 
designed to make one factor, local interest, the only factor in venue selection. 
To those sensitive to the variety of factors traditionally relevant to the selec- 
tion of a forum, the proposals offend against good sense. 



pact statement for various actions affecting American Micronesia. If they had to 
litigate the case in American Samoa, rather than "within approximately 10 
blocks of the Interior Department where the decisions had all been made, ' ' they 
would have been unable to bring the lawsuit. Ibid. 

[73. Statement of James G. Watt, M, at 24. 

n4. Ibid. 

175.. See note 34, supra. 
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APPENDIX A 

Drafting Suggestions 



As is evident in the essay, I do not believe the case has been made for the 
venue shift legislation. I further believe that no case has been made for singling 
out environmental litigation for venue shift treatment. However, should the 
Congress decide that such legislation is warranted, I venture the following sug- 
gestions as guides to draftspersons. 

Venue Selection Should Respond to the Variety of Factors 
That Have Traditionally Influenced Choice of Venue 

Any legislation should remain responsive to the variety of factors that have 
come through the development of the common law to determine the place 
where trials are held. (See para. A(l)(a).) 



Venue Should Not Have To Be Argued in Every Case 

The mechanjics of venue selection should be such that parties do not have to 
argue about it before every trial. Venue is, after all, not an issue in most cases. 
A statute should not make an issue where there is none. There are essentially 
two ways of accomplishing this. The first is a rigid rule. If there is no discre- 
tion, venue does not become an issue. The rigid rule approach suffers the ma- 
jor fault of excluding from consideration the variables that experience has 
taught us to be appropriate factors in a wise system of administering justice. 
The second approach is the one we have now — basically allowing the plaintiff 
to choose among statutorily defined forums subject to the defendant's objec- 
tion. (A judge is not the appropriate initial selector because we would have to 
figure out what judge, and, if that were done, we would be forcing the judge 
to make a decision in every case which would invite instead of deter 
argument.) 

What then does this mean in terms of drafting for one who would avoid 
rigidity but make forum selection more responsive to local concerns? It means 
that instead of imposing a rigid rule through 1391 on forum selection, the 
forum transfer provisions of 1404 should be made more responsive to local 
considerations. The prospect of transfer under 1404 will then influence the 
plaintiff's initial selection of forum under 1391. 



Venue Selection Should Be Simple 

Sen. Simpson's bill frankly gives me the heebeegeebees. (See note 98.) I have 
drafted, defended, attacked, and interpreted enough statutory language to 
believe that any bill that takes nine pages to say you should bring local actions 
locally has to be a litigator's delight and a judge's horror. 
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Further, the vague language that has characterized the venue shift proposals 
has to be avoided if litigation over it is to be avoided. (See Hearings, at 35, 45, 
93, 115.) 

Any BUI Should Accomplish Its Intended Purpose 

As explained in the text I believe there is a substantial likelihood that the 
draft **Proposed Amendment to 28 U.S.C. 1391" currently under discussion 
(see note 100 and accompanying text) fails to achieve its purported goals for 
two reasons: 

1. While amending 1391(e), the bill leaves undisturbed 1391(b), the section 
under which plaintiffs previously sued the government in the District of Co- 
lumbia. (See notes 56 and 57 and accompanying text.) 

2. While applying to 1391(e)(1) and (4), the bill leaves undisturbed 
1391(e)(2), and it appears probable that causes of action against the govern- 
ment often arise in the capital. (See note 48 and accompanying text.) 

In brief, the bill, though on its face attractively simple, will not achieve its 
presumed purposes. 

The Drafters Should Know the Consequences of Their Drafting 

Frankly, nobody knows what the implications of a broad venue shift bill 
would be for all the types of cases included within the 99% of the civil actions 
to which the United States is a party which are not environmental, (see para. 
B(l)(b)(ii)). Even such a proponent of venue shift as James Watt testified that 
a broad venue shift bill **may create problems because it is so general and 
broad in application." (Hearings, at 36.) * 'Frankly," he continued, *'I have 
not thought through the potential situations which might be affected by the 
all-inclusive nature of the bill." {Ibid.) In the words of the Administrative Of- 
fice of the United States Courts, **At present there is no way to determine 
what effect a broad amendment to the general venue statutes . . . would have 
upon caseloads and htigation processes." {Id., at 114.) Any amendment such 
as Senator Simpson's or the draft '* Proposed Amendment" (see notes 98 and 
100 and accompanying text) should not be enacted until somebody figures out 
what their unintended consequences include. 

Responding to Local Interest While Retaining Flexibility 

If legislation were enacted, it seems to me three elements would achieve the 
end of responding to local interest while retaining flexibility in forum selec- 
tion. 

1 . Requiring notice to the Attorneys General of affected states so they can, 
if they wish, assert the interests of their citizens. This concept received broad 
support in the hearings. (Hearings, at 35 (Watt), 46, 10, 207 (Moorman); also 
see 76.)* 



♦By way of example of such a proposal, one might look at California's Code of Civil 
Procedure sec. 389.6 (which I drafted. State Senator (now Congressman) Bob Lagomar- 
sino authored, and Governor Reagan signed (in 1971)): 
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2. Insuring that interveners are not precluded from moving in a timely 
fashion to transfer venue. (1404(a).) 

3. Listing local interest as an explicit consideration in the venue transfer 
provision. (1404(a).) 



APPENDIX B 

28 U.S.C. 1391 



§1391. Venue generally 

(a) A civil action wherein jurisdiction is founded only on diversity of 
citizenship may, except as otherwise provided by law, be brought only in the 
judicial district where all plaintiffs or all defendants reside, or in which the 
claim arose. 

(b) A civil action wherein jurisdiction is not founded solely on diversity of 
citizenship may be brought only in the judicial district where all defendants 
reside, or in which the claim arose, except as otherwise provided by law. 

(c) A corporation may be sued in any judicial district in which it is incor- 
porated or licensed to do business or is doing business, and such judicial 
district shall be regarded as the residence of such corporation for venue pur- 
poses. 

(d) An alien may be sued in any district. 

(e) A civil action in which a defendant is an officer or employee of the 
United States or any agency thereof acting in his official capacity or under col- 
or of legal authority, or an agency of the United States, or the United States, 
may, except as otherwise provided by law, be brought in any judicial district in 
which (1) a defendant in the action resides, or (2) the cause of action arose, or 
(3) any real property involved in the action is situated, or (4) the plaintiff 
resides if no real property is involved in the action. Additional persons may be 
joined as parties to any such action in accordance with the Federal Rules of 
Civil Procedure and with such other venue requirements as would be ap- 
plicable if the United States or one of its officers, employees, or agencies were 
not a party. 

The summons and complaint in such an action shall be served as provided 
by the Federal Rules of Civil Procedure except that the delivery of the sum- 
mons and complaint to the officer or agency as required by the rules may be 

"§389.6 Alleging pollution or adverse environmental effects; copy of pleading to at- 
torney general; time 

In any action brought by any party for relief of any nature other than solely for 
money damages where a pleading alleges facts or issues conerning alleged pollution or 
adverse environmental effects which could affect the public generally, the party filing 
the pleading shall furnish a copy to the Attorney General of the State of California. 
Such copy shall be furnished by the party filing the pleading within 10 days after 
filing." 

The purpose of that section, as is the purpose of the notice provisions now under 
discussion, was to notify the Attorney General so he could determine whether the public 
interest warranted his intervening in the case. 
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made by certified mail beyond the territorial limits of the district in which the 
action is brought. 

(0 A civil action against a foreign state as defined in section 1603(a) of this 
title may be brought— 

(1) in any judicial district in which a substantial part of the events or 
omissions giving rise to the claim occurred, or a substantial part of proper- 
ty that is the subject of the action is situated; 

(2) in any judicial district in which the vessel or cargo of a foreign state is 
situated, if the claim is asserted under section 1605(b) of this title; 

(3) in any judicial district in which the agency or instrumentality is 
licensed to do business or is doing business, if the action is brought against 
an agency or instrumentality of a foreign state as defined in section 1603(b) 
of this title; or 

(4) in the United States District Court for the District of Columbia if the 
action is brought against a foreign state or political subdivision thereof. 
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I. The Problem Perceived 

It is highly unusual for venue problems to capture the public imagination. 
Unlike laws relating to such great issues as racial equality and occupational 
safety, venue provisions do not prescribe rules to govern the conduct of 
citizens in their everyday activities; they do not even resolve the important 
question whether a dispute is to be settled in a federal rather than in a state 
court. It is the humble office of venue provisions to allocate the cases 
that are within federal judicial authority among the federal courts in various 
parts of the country. 

The goal in drafting venue statutes is to make this allocation both fairly and 
efficiently, and this has generally been thought to require that the forum have 
some connection either with the parties or with the matter it is asked to decide. 
The basic venue provision in force today, for example, provides for suit in the 
district **in which the claim arose,*' or ** where all defendants reside," or (in 
certain cases) * 'where all plaintiffs . . . reside.'" Unfortunately, however, 
there is a great variety of venue provisions for various sorts of controversies, 
and there seems to be little rhyme or reason for many of the discrepancies.^ 

The bills that are the subject of the present inquiry do not attempt to refor- 
mulate the venue laws in general. Like much other proposed legislation, they 
are a limited response to a perceived problem. Senator DeConcini succinctly 
stated the essence of the concern that lies behind the various bills: 'Mocal 
Federal courts ... are the proper forums to deal with issues that affect par- 
ticular localities."' This sounds like a principle capable of broad application. 

1. 28 U.S.C. §1391(a), (b). 

2. E.g., 28 U.S.C. §§ 1400(a) (copyright actions '*in the district in which the defen- 
dant or his agent resides or may be found"), 1400(b) (patent infringement suits 
"where the defendant resides, or where the defendant has committed acts of in- 
fringement and has a regular and established place of business"). 

3. Hearings on Federal Venue Statutes, S. 739 and S. 1472, before the Subcommittee 
on Improvements in Judicial Machinery of the Senate Committee on the 
Judiciary, 96th Cong., 2d Sess. (hereafter ^'Hearings"), p. 1 (1980). 
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Yet because the issue has been perceived only in certain contexts, the remedy 
proposed is limited to certain classes of cases. Senator Laxalt's initial bill* ap- 
plies only to actions against the Federal Government or its officers or agencies, 
Senator Simpson's* to certain cases filed by or against the Government, and 
Senator DeConcini's two bills* only to ^'environmental** cases. 

The basic present provision for venue in district court actions against the 
Government is 28 U.S.C. § 1391(e), which allows suit '*in any judicial district 
in which (1) a defendant in the action resides, or (2) the cause of action arose, 
or (3) any real property involved in the action is situated, or (4) the plaintiff 
resides if no real property is involved in the action.** It will be observed that 
this statute gives the plaintiff in many cases a choice among as many as three 
possible forums, and that it is basically similar to the general provision for 
private Htigation paraphrased at the outset of this discussion.^ Some provi- 
sions in the bills we are considering also apply to proceedings in the courts of 
appeals seeking review of federal agency action. The current venue provisions 
governing such proceedings, many of which are also environmental cases, vary 
widely and are scattered throughout the United States Code." 

The problem, as the sponsors of the present bills see it, is that under the cur- 
rent provisions too many cases that have nothing to do with the District of 
Columbia are being decided there, either because the relevant statute expressly 
makes the District a proper venue,' or because Washington as home office of 
many federal agencies is the place where '*a defendant in the action resides" 
under §139 1(e). One example repeatedly invoked in the hearings was the Ruby 
Lake case, in which a court in the District of Columbia enjoined motorboating 
on a lake in Nevada. '° 

Proponents of the bills have advanced a number of arguments against trying 
such cases in the District of Columbia. There is a fear that distant judges may 
not understand the case: **their understanding of and appreciation for local 
conditions is both limited and academic.**" There is concern that affected 
people may not have a chance to be heard: **citizens with a real interest in par- 

4. S. 739, 96th Cong., 1st Sess. (1979). H.R. 294, 97th Cong., 1st Sess. (1981), in- 
troduced by Rep. Hansen, is substantially similar to S. 739. 

5. S. 1107, 97th Cong., 1st Sess. (1981). 

6. S. 1472, 96th Cong., 1st Sess. (1979); S. 50. 97th Cong., 1st Sess. (1981). H.R. 
754, 97th Cong.. 1st Sess. (1981), also introduced by Rep. Hansen, is substantial- 
ly similar to S. 1472. 

7. Section 1391(e) is the product of a 1962 reform designed to permit litigation of 
suits of Government officers outside the District of Columbia. See S. Rep. No. 
1992. 87th Cong.. 2d Sess. (1962). 

8. See, e.g., 289 U.S.C. §2343 (NRC, ICC. FMC and certain other orders reviewable 
where **the petitioner resides or has its principal office, or in the United States 
Court of Appeals for the District of Columbia Circuit'*); 33 U.S.C. § 1369(b)(1) 
(Federal Water Pollution Control Act: in the circuit where the objecting party 
"resides or transacts such business'*); 42 U.S.C. §7607(b)(l) (Clean Air Act: cer- 
tain actions in the District of Columbia, others in "the appropriate circuit'*). 

9. £:.g., 28 U.S.C. §2343, supra note 8. 

10. Defenders of Wildlife v. Andrus, 455 F. Supp. 445 (D.D.C. 1978). See, e.g., Hear- 
ings, pp. 6 (Sen. Laxalt), 43 (Mr. DePaoli). 

11. Hearings, p. 2 (Sen. DeConcini). 
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ticipating in such litigation are often foreclosed from such participation, often 
because they are unaware of the particular case.'"^ There is concern for the 
convenience of the participants: '*it is a tremendous expense for our citizens of 
Utah to come here, to the District of Columbia, and have to testify in court 
. . . .*"^ There is talk of relieving the burden on courts in the District: **we are 
constantly impressed ... by how overburdened the courts are in the District 
on both the trial and appellate levels. We would be serving them to some ex- 
tent by relieving them of some of that burden and sending it out into the 
respective States.'* '^ These concrete concerns are supplemented by a more in- 
tangible desire for self-determination: *'we of the west believe that in too many 
instances our States are being treated like colonies. ^Foreigners* . . . are mak- 
ing the decisions affecting the land, water, and resources which are the foun- 
dation of wealth for the West and indeed in many respects the Nation.*' '* 
Finally, despite disclaimers of an intention to affect the results of the cases,'* it 
is clear that sponsors are concerned that present law encourages shopping for a 
forum whose judges are favorably disposed toward the plaintiffs' cause; fre- 
quent references were made at the hearings to an article urging environmental 
advocates for that reason to litigate whenever possible in the District of 
Columbia." 

These arguments are indeed those typically aired in connection with deter- 
mining the proper venue.'* What is unusual is the context in which these 
arguments are being made. Normally the focus is on the interests of the parties 
to the litigation: The plaintiff should be allowed to file in a forum appropriate 
from his point of view, the defendant should not be subjected to undue in- 
convenience. The present bills, however, attempt to preclude a choice of 
forum that may be agreeable to both the plaintiff and the Government, and to 
do so on the basis of the interests of persons not parties to the original litiga- 
tion: the residents of the affected communities. 

Nevertheless the concerns underlying these bills are not to be lightly dis- 
missed. The typical case envisioned by the proponents is a three-cornered con- 
troversy in which conservationists challenge a Government decision to permit 
some private activity arguably damaging to the environment, such as motor- 
boating in a wildlife preserve or the construction of a new power plant. 
Though the Government officer or agency may be the sole original defendant, 
the interests of motor boat owners and power-plant builders are plainly af- 
fected, and they often may intervene as parties."* It seems entirely fitting that 



12. Id., p. 4 (Sen. Dole). 

13. Id., p. 14 (Sen. Hatch). 

14. Id., p. 32 (Sen. Laxalt). 

15. Id., p. 22 (Mr. Watt). 

16. E.g., id. 216 (Sen. Laxalt). 

17. See, e.g., id. at 2-3 (Sen. DeConcini, quoting Brecher, Venue in Conservation 
Cases: A Potential Pitfall for Environmental Lawyers, 2 Ecol.L.Q. 91, 94 (1972): 
•'Few circuits are as understanding of the conservationist cause ... as the D.C. 
Circuit. ... A judge or jury trying a case in the local problem area is likely to be 
unsympathetic to the conservationist point of view." 

18. See, e.g., Gulf Oil Corp. v. Gilbert, 330 U.S. 501 (1947). 

19. Fed.R.Civ.P. 24(a), (b). 
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their interests should be weighed in determining where the proceeding is to be 
conducted. 

Opponents of the bills argue that in many arguably * 'local*' cases the 
District of Columbia is an appropriate forum, and they also contend that some 
of the asserted problems do not properly relate to venue at all. '* Just because a 
suit is litigated in a nearby district or circuit does not mean local interests will 
be aware of the suit or have the opportunity to participate meaningfully . . ."; 
if interested parties are denied notice or the right to intervene, notice and in- 
tervention "should be the problem[s] addressed and not venue. "^** Witness 
convenience is of no moment in the many cases involving review based upon 
an agency record, for **[t]here are no witnesses required. ''^* Private litigants 
and their attorneys as well as government agencies often have their offices in 
Washington, and the cost of litigation elsewhere could be prohibitive: If it had 
been necessary to litigate about an environmental-impact statement affecting 
Micronesia **in the far Pacific rather than Washington, D.C., within approx- 
imately 10 blocks of the Interior Department where the decisions had all been 
made, we undoubtedly would not have been able to do it."" Finally, op- 
ponents stressed the experience of the District of Columbia courts in deciding 
administrative issues" and downplayed the relevance of the judge's knowledge 
of local conditions: **The case must be decided on the basis of the evidence 
presented. It would be improper for a Federal judge to take into account local 
opinion or sentiment. "^^ 

There is much force in several of these observations. Reasonable people will 
doubtless disagree, however, about the relative importance of the interests of 
the original parties as compared with those of other affected persons in the 
local community; and there is an appeal to the position that local matters 
ought to be litigated locally. From the lawyer's perspective the most interesting 
questions are whether that goal can be achieved without imposing dispropor- 
tionate administrative costs on the judicial system, and whether the bills we are 
considering are well designed to achieve their purpose. 



II. The Solutions Proposed 

I. S. 739 and H.R. 294. Senator Laxalt's original 1979 bill, of which 
Representative Hansen's 1981 bill is largely a copy, would amend three sec- 
tions of the Judicial Code" to provide that proceedings challenging Govern- 
ment action '*in which it is determined that a substantial portion of the impact 
or injury is in one or more judicial districts [or circuits] . . . shall be brought" 
in one of them.^* 



20. Hearings, pp. 66-67 (Mr. Sacks). 

21. /(/. at 66 (Mr. Sacks). 

22. Id. at 79 (Mr. Butler). 

23. Id. at 80 (Mr. Butler). 

24. Id. at 66 (Mr. Sacks). 

25. 28 U.S.C. §§1391(e), 2112(a), and 2343. 

26. More specifically, this requirement would apply under § 1391(e) to any "civil ac- 
tion" in a district court **in which a defendant is an officer or employee of the 
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These bills have the advantage of comprehensiveness and relative simplicity. 
By using the language of existing provisions to define the cases to which they 
apply and by including all suits against Government officers and agencies, ^^ 
they avoid some of the difficult definitional problems presented by alternative 
proposals considered below. By extending beyond environmental cases, they 
attempt to deal with the perceived problem in its entire theoretical scope rather 
than merely with the symptoms so far observed. The critical language is mer- 
cifully brief: When '*a substantial portion of the impact or injury" occurs in 
**one or more" districts or circuits, the action must be brought there. Unfor- 
tunately, however, the brevity of this language is not matched by its clarity; 1 
fear it would create significant problems of interpretation. There are three ma- 
jor sources of uncertainty: the terms "impact or injury," the reference to **a 
substantial portion" of that impact or injury, and the requirement that that 
portion occur in "one or more" districts or circuits.^* 

The terms "impact" and "injury" were chosen in preference to the familiar 
clause "where the cause of action arose" in order to avoid decisions inter- 
preting that language to indicate the place the defendant acted" rather than 
where the consequences of the action are felt. References to the place of injury 
or impact are common enough in state longarm statutes providing for personal 
jurisdiction over outside actors causing local effects;'** but unfortunately it 
may be more difficult to identify the relevant "impact" in many proceedings 
challenging federal actions than in a typical products-liability suit. The denial 
of a permit to construct a power plant in Arizona obviously will have an im- 
pact in that State; but it will arguably have an impact as well in every State 
where the power company does business, where its customers or investors live, 
and where the pollutants the plant would have emitted would have traveled. 



United States or any agency thereof acting in his official capacity or under color of 
legal authority, or an agency of the United States, or the United States", unless 
"otherwise provided by law'*; to court of appeals proceedings seeking review of 
the six categories of federal administrative orders listed in §2342; and under 
§2U2(a) to *'all proceedings instituted in the courts of appeals to enjoin, set aside, 
suspend, modify, or otherwise review or enforce orders of administrative agencies, 
boards, commissions, and officers." 

27. It would be desirable, however, to add a provision expressly repealing, by section 
number, all contrary provisions now applicable to review of specific agency ac- 
tions, in order to avoid confusing the litigants. See TAN 45-46 infra. 

28. Two minor problems can be easily corrected. The bills refer to the "impact or in- 
jury" without an antecedent; evidently the impact or injury resulting from the ac- 
tion challenged is meant, and qualifying language should be added. The uncertain 
significance of the requirement of a "determin[ation]" that the statutory condi- 
tions are met was pointed out in the hearings (p. 45 (Mr. DePaoli)), and it has 
properly been omitted from the Hansen bill. That bill also contains two substantial 
typographical errors; the operative language respecting §§2343 and 2112 has been 
omitted. 

29. E.g., Leroy v. Great Western United Corp., 443 U.S. 173 (1979). See Hearings, 
p. 8 (Mr. Rampton). 

30. E.g., N.Y.C.P.L.R. §302(a)(3) ("a tortious act without the state causing injury to 
person or property within the state"). See cases discussed in R. Cramton, D. Cur- 
rie, & H. Kay, Conflict of Laws: Cases — Comments — Questions, 564-66 (3d ed. 
1981). 
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The decision to open a single national park to mining or logging arguably has 
an impact on potential tourists in every district, and indeed on the economy of 
the whole nation as well as on future national park policy in general. It seems 
likely that those who drafted the bills had a narrower conception of * 'impact" 
in mind, but the vagueness of the term invites threshold litigation. 

The reference to a *'substantial portion" of the impact or injury may reduce 
the importance of a definition of *' impact," but it raises additional questions 
of its own that were adverted to in the hearings." On its face a ** substantial" 
portion may include any portion that is significant, but the context suggests 
the bills were meant to reach only those cases whose impact is essentially local. 
It would appear more accurate to refer to districts or circuits in which the im- 
pact is ^^concentrated" or ''centered," or where the '*principal" impact or a 
''disproportionate" impact is felt, if that is in fact what is intended; but any of 
these formulations would itself confront the courts with difficult and unfor- 
tunate line-drawing problems. For one thing, an action of purely local ap- 
plicability may raise issues whose nationwide significance for later cases is 
more important than its immediate local effect. 

Somewhat less imprecise is the Clean Air Act's distinction between * 'na- 
tionally applicable" and ''locally or regionally applicable" action,'^ which 
also has the virtue of being already in effect under that statute; if at all possible 
it would seem desirable to avoid using new and unfamiliar terms. Unhappily 
the Clean Air Act formulation is more helpful for determining when District 
of Columbia review is proper than for locating the desirable forum when it is 
not. For the latter purpose that statute refers unsatisfyingly to "the ap- 
propriate circuit," leaving the courts essentially without a venue provision; ^^ it 
would be necessary in the Laxalt and Hansen bills to use some such formula- 
tion as the district or circuit to which the challenged action applies. Moreover, 
even the Clean Air Act terms are ambiguous with respect to actions that are 
stated in general terms but that apply to activities conducted only in a few 
states, such as silver mining.'* It might therefore be best for the sake of ad- 
ministrability to limit any new venue provision to cases involving actions that 
on their face are of less than nationwide applicability. '* 

Finally, although the background of the controversy suggests that the inten- 
tion was to alter the venue only of those actions whose impact is substantially 
local, the reference to "one or more" districts or circuits is not well tailored to 
express this idea. Literally, actions of nationwide applicability also have a 
substantial portion of their impact in "one or more" districts or circuits, that 
is to say, in this country. Any attempt to cure the difficulty by employing nar- 
rower language seems likely to be either highly arbitrary (e.g., "no more than 

31. P. 91 (Mr. Butler). 

32. 42 U.S.C. §7607(b)(l). 

33. See Currie, Judicial Review Under Federal Pollution Laws, 62 la. L. Rev. 1221, 
1261-69(1977). 

34. The same problem arises under the Administrative Procedure Act's publication re- 
quirement for actions "of general applicability," 5 U.S.C. §552{a)(l)(D). 

35. One disadvantage of this formulation is that it would give the EPA considerable 
power to determine the forum by its choice of terminology. It would be even worse 
if litigants had to make empirical investigations of the geographic scope of the af- 
fected activity in order to decide where to file suit. 
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ten districts or two circuits") or so vague as to promote undesirable litigation 
(e.g., *'only a few districts or circuits")- One could avoid the problem by 
broadening the bills to require that any governmental action having a substan- 
tial impact in this country be challenged where it has such a substantial impact. 
However, this would significantly broaden present venue requirements for ac- 
tions of nationwide applicability, at the inconvenience of parties and 
witnesses— and that is surely not a goal of the present proposal. 

These difficulties arise from the effort to draft a single provision to cover a 
large variety of cases. One could draft precise enough provisions for narrower 
classes of cases: Actions applicable to a specific parcel of federal land shall be 
litigated where the land is located, challenges to permit decisions where the ac- 
tivity for which the permit was sought is to be carried out. If there is to be a 
single provision, perhaps the best bet would be to provide for review of * 'ac- 
tions that on their face are of less than nationwide appHcability" in '*a district 
or circuit to which they apply"; in my examples it should be clear that the 
challenged actions apply only to the power plant and the national park, even 
though they may have significant impact elsewhere. Yet 1 remain uneasy about 
any attempt at generalization; it is hard to be sure that any such formulation 
would prove free of litigation-provoking ambiguity. Moreover, the very com- 
prehensivenes of the proposal, which helps to reduce uncertainty in its applica- 
tion, raises another red flag. The language is so broad that the bills appear to 
embrace not only the three-cornered situations that gave rise to the legislator's 
concern but also standard challenges to Government action by the party 
directly regulated, such as orders of the Federal Trade Commission. It seems 
risky to undertake such a sweeping change without closer consideration of its 
ramifications. 

The final difficulty with the Laxalt and Hansen bills was also pointed out 
during the hearings,'* and it may be the most serious. Venue limitations are 
generally designed for the convenience of the defendant, and they are normal- 
ly enforced only if the defendant chooses to enforce them.^^ Indeed there is 
authority that an intervenor has no right to object to venue. '* Yet the whole 
basis of the bills is that a forum that is satisfactory to both of the original par- 
ties—conservationists and Government— may be inappropriate from the 
standpoint of the affected community. Unless a provision is inserted permit- 
ting intervenors to raise the venue question, or requiring the court to do so on 
its own, the bill seems destined not to serve its intended purpose.*' 



36. Hearings, pp. 45-46 (Mr. DePaoli). 

37. See Fed. R.Civ^P^ 12(h)(1). 

38. Trans World Airlines, Inc. v. CAB, 339 F.2d 56. 63-64 (2d Cir. 1974). 

39. BotlT bills would also amend 28 U.S.C. §21 12(a) so as not to require the courts of 
appeals to transfer cases to the cjrcuit in which administrative action was first 
challenged unless "the parties are unable to agree" on a single forum. That *'the 
parties" include intervenors should be made clear if the bills' purposes are to be 
fulfilled. Moreover, consolidation of related cases serves the interests of judicial 
economy as well as those of the parties; arguably it should not be left entirely to 
the litigants. The Hansen bill, evidently in response to objections at the hearing, 
would also mitigate the rigidity of the new provision for local venue by permitting 
transfer of district court cases to any district that would have been proper before 
the proposed amendment. 
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2. S. 1472 and H.R. 754. Senator DeConcini's original bill» substantially 
reproduced by Representative Hansen, would require all actions arising under 
Acts of Congress * 'relating to environmental quality,*' and all "appeals from 
reviewable agency actions, decisions, or orders'* under those statutes, "in 
which [the issue raised or] the impact or injury alleged is less than nationwide 
in scope,*' to be brought in the district or circuit **[in which such issue arises 
or] in which a substantial portion of the alleged impact or injury occurs.'**^ 
"Inconsistent" or "contrary" provisions found elsewhere would be 
"supersede[d] ... to the extent" they "differ [ed]" from the new provisions.^' 

The philosophy behind these bills parallels that of the bills already con- 
sidered, but their scope is different. While the Laxalt bill applies to all actions 
against Government officers, it does not apply to private litigation at all; the 
DeConcini bill applies to private as well as Government cases, but only to "en- 
vironmental" litigation. The Laxalt approach seems in this respect preferable. 
First, there seems no reason to think the problem of three-cornered litigation is 
limited to environmental problems; the paradigm fits whenever a citizen 
challenges governmental action directed at third parties. Conversely, there 
seems little reason to expect community interests to go unrepresented in 
private environmental litigation^ it is in the interests of the litigants to 
demonstrate the benefits and costs to all concerned. Moreover, the clause 
limiting the provision to case's under statutes "relating to environmental qual- 
ity" seems likely to generate a welter of additional problems of interpretation. 
Several examples of "environmental" laws are listed, but with one exception 
even they are described by subject-matter rather than by title: "the National 
Environmental Policy Act, . . . any Act of Congress pertaining to land 
management, wildlife protection, energy conservation, or air, water, hazard- 
ous or solid waste, pesticide, radiation, toxic substances, or noise pollution, 
[or relating to nonstatutory Federal water rights].""^ Does every statute 
qualify that contains an incidental reference to any of these topics, or whose 
effectuation will have an impact on them, or do only those qualify whose prin- 
cipal focus is environmental? Is the Occupational Safety and Health Act a 
statute "relating to environmental quality"? Is the Federal Power Act? Is 
every statute authorizing the construction of a dam that arguably damages the 
environment? The only safe way to describe the reach of the venue provision 
would be to name the statutes to which it applies, and that would risk inadver- 
tent omissions. It seems preferable to drop the artificial limitation to "en- 
vironmental" cases altogether. 

The chosen forum is described in the DeConcini bill much as in the Laxalt 
bill: the district (or circuit) "in which such issue arises or in which a substantial 
portion of the alleged impact or injury occurs." I have already explored the in- 
terpretive problems posed by the reference to the place where "a substantial 
portion** of the "impact or injury" occurs, and the additional reference to the 
place "in which such issue arises** compounds the difficulty. It is by no means 
obvious that, as may have been intended, an issue "arises" at the place where 
the impact of an action is felt rather than where the action is taken. Indeed the 

40. The bracketed terms are omitted from the later Hansen bill. 

41. Like the Laxalt bill, S. 1472 and H.R. 754 do not provide that an intervenor or 
judge may raise the venue question. 

42. The bracketed language appears only in the Hansen bill. 
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latter reading is suggested both by the analogy of decisions defining where a 
**cause of action arose**'*' and by the fact that the **issue" provision would be 
redundant if interpreted to refer to the place where the action had its impact. 
Yet a reference to where the Government acted would make the District of 
Columbia a proper forum in many of these cases, and that was what these bills 
were designed to change. 

Further problems are raised by the clause providing that the new venue pro- 
vision applies only if **the issues raised or the impact or injury alleged is less 
than nationwide in scope.'* 1 have suggested above that a great many actions 
of local applicability may have nationwide * 'impact*'; the term seems poorly 
chosen both because of its ambiguity and because it can be so broadly inter- 
preted as to cripple the purpose of the bill. The latter objection applies equally 
to the Laxalt bill's additional exception for nationwide **issue[s]," for a legal 
question that applies to cases throughout the country often arises in a case 
dealing with a single permit or parcel of land."* Moreover, the bill does not say 
what is to be done if the case presents both local and national issues; is the 
local or the national issue to determine the forum, or is the case to be ineffi- 
ciently divided between two courts?*' The later Hansen bill, in response to 
these criticisms, omits both references to nationwide issues; but it does nothing 
to alleviate the burden of defining an impact or injury **less than nationwide in 
scope." 

There are additional problems with the DeConcini bill and its more recent 
House counterpart. For one thing, the general reference to repeal of ''incon- 
sistent" or "contrary*' venue provisions is a trap for the unwary. It seems un- 
fair to leave obsolete venue provisions in scores of substantive statutes, where 
lawyers will be misled into assuming they are still law; Congress should repeal 
by section number all inconsistent provisions.** Finally, as was pointed out in 
the hearings,*' there is no present assurance that the forum prescribed by the 
DeConcini bill will always be one in which the defendant can be personally 
served, for in most private actions service of process outside the State in which 
the case is filed depends upon state law.** To avoid the risk of leaving some 
plaintiffs with no place to sue at all, the bill should be amended to provide, as 
§1391(e) now does for suits against government officers, for nationwide 
service.*' 

43. See n. 29 supra. 

44. See Hearings, p. 28 (Mr. DePaoli). 

45. See id. at 79 (Mr. Butler). Cf. Currie, supra note 33, 62 la.L.Rev. at 1267. 

46. See Hearings, p. 54 (Mr. Haggard). 

47. Id., p. 107 (Mr. Moorman). 

48. Fed.R.Civ.P. 4(e), (f). 

49. Other difficulties with the language can be easily cured. Both bills prescribe that 
**appeals from reviewable agency actions . . . shall be taken to the court of ap- 
peals" for a particular circuit. Not only is the term '*appeal" unusual in the 
context of administrative review, but in isolation the section could be read to 
transfer review of many environmental decisions from the district courts to the 
court of appeals, which is hardly within the drafters' purpose. ** Petitions seeking 
court of appeals review of agency actions" would appear to come closer to 
describing the proceedings covered without affecting either the reviewability of 
orders or the distribution of power between appellate and district courts. 
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In short, the first DeConcini bill shares all the litigation-provoking am- 
biguities of the original Laxalt bill, and it adds several more of its own — 
without, so far as I can tell, any significant countervailing advantages. 

3. S. 50. Also sponsored by Senator DeConcini, this bill too is largely 
limited to '^environmental" cases, and its central purpose is again to keep 
what are described as * 'local" or "regional" cases out of the District of Co- 
lumbia. The technique employed in this bill differs from that of those dis- 
cussed above: Its central provision requires transfer to the designated forum 
rather than limiting initial venue. In light of 28 U.S.C. § 1406(a), which 
authorizes transfer as an alternative to dismissal when the initial venue is im- 
proper, it seems to make little difference whether the new provisions operate 
by limiting venue or by requiring transfer.'" 

The transfer bill shares with the first DeConcini bill the troublesome 
reference to *'Act[s] of Congress relating to environmental quality."" The 
problematic descriptions of local proceedings and of the appropriate district 
have been altered in terminology but probably not in substance: An action is 
"of a local . . . nature" if it "primarily affects local or regional interests in 
one or more contiguous judicial districts other than the district in which the 
action was originally filed," and it is to a district "primarily affect[ed]" that 
the case is to be transferred. "Primarily" seems a more accurate characteriza- 
tion of the apparent purpose than "substantial portion" in the earlier bills, 
but it invites considerable litigation of its own; the analogous reference to a 
corporation's "principal" place of business for diversity-of-citizenship pur- 
poses has proved quite troublesome to administer." The requirement that the 
affected districts be "contiguous" appears to make the District of Columbia 
an appropriate forum for actions affecting both Alaska and one other western 
State, though such a case would seem to fit the policies requiring a regional 
forum." Moreover, in an effort at compromise, the bill does not require 
transfer if it is shown "that substantial hardship or injustice would result" or 
"that the impact of the action, which may include the impact on national 
policy, is substantially national rather than local in effect or scope. '"^ These 
exceptions portend a rich harvest of essentially wasteful litigation and seem to 



50. An earlier version of this bill was favorably reported by the Judiciary Committee 
in August, 1980. See S. Rep. No. 96-892 (1980), on S. 3028, 96th Cong., 2d Sess. 

51 . The illustrative list has been contracted, without appearing to narrow the reach of 
the provision; and statutes relating to **water rights" have been included. 

52. 28 U.S.C. §1332(c). See the cases discussed in D. Currie, Federal Courts 483-89 
(2d ed. 1975). The problem of deciding which districts an action '*affecis" parallel 
those of determining where its "impact" or "injury" occurs. 

53. The committee report on the 1980 version of this bill, however, attempts to explain 
that "contiguous" does not mean what it says: "The meaning of 'contiguous,' 
however, is not meant to be applied so literally as to preclude, for example, ap- 
plication of the presumption and notice sections of the bill in a situation where all 
elements of an action of a Mocal environmental nature' are present except that one 
of the involved judicial districts clearly related to the action is not literally con- 
tiguous to the other local judicial districts." S. Rep. No. 96-892 (1980), p. 8. 

54. Essentially these provisions incorporate the Department of Justice's suggestion 
that there should be a rebuttable presumption in favor of a local forum. See Hear- 
ings, p. 108 (Mr. Moorman). 
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reintroduce in even fuzzier form the earlier DeConcini bill's unfortunate 
limitation to issues of less than nationwide scope. 

The transfer bill has additional distinguishing features. Its mandatory 
transfer provision applies only to cases filed in the district courts, not to those 
in the courts of appeals, in partial response to the argument that local 
witnesses are not relevant when agency action is reviewed on the agency 
record. Moreover, it applies only to actions '^brought under section 1391(e),'* 
and hence only to actions against government officers for which venue is not 
'^otherwise provided by law."" On the other hand, the transfer bill is the first 
to deal with the objection that the earlier proposals were inadequate because 
the Government could waive venue: The court is to order transfer **upon mo- 
tion of a party or an intervenor or upon its own motion. ..." 

In summary, the transfer bill reflects a more sophisticated approach to the 
perceived problem than its predecessors. It limits the remedy in general to 
those cases in which the problem is likely to be most acute; it contains a safety 
valve for cases in which the District of Columbia is actually the best forum; 
and it assures that the interests underlying the proposal will be considered even 
if the Government does not choose to assert them. Nevertheless, one wonders 
whether the benefits of enacting such a provision would justify the costs of ad- 
ministering it. To avoid rigidity, the bill creates new and perplexing threshold 
issues that may consume considerable effort; and in the end the bill leaves the 
definition of the appropriate forum to the same *' foreign" judges to whose 
judgment the bill's proponents are unwilling to entrust the decision whether or 
not to transfer cases under present law **for the convenience of parties and 
witnesses, in the interest of justice."** 

4, S. 1107, The most recent of the bills on the present subject, S. 1 107 was sub- 
mitted by Senator Simpson for himself and for Senators Laxalt, Thurmond, 
Dole, and Hatch in May, 1981. Like the other bills, it is designed to require 
local determination of local controversies; like the first two proposals dis- 
cussed, it would do this by limiting initial venue rather than by requiring 
transfer; like the Laxalt bill, it applies only to Government litigation and is not 
limited to environmental cases." 

55. See S. Rep. No. 96-892 (1980), p. 7. 

56. 28 U.S.C. §1404(a). S. 50 would also amend existing discretionary transfer provi- 
^ sions both in § 1404(a) and in §21 12(a) to make clear that the judge may take into 

account "the primarily local or regional impact" of an action or proceeding. This 
amendment would make explicit what seems already implicit in the statutory 
references to convenience and **the interest of justice," and it seems essentially 
harmless except as a precedent for encumbering the statutes with other arguably un- 
necessary examples of factors relevant to the "interest of justice." The bill would 
also require notice to the Attorney General of any State primarily affected in any 
District of Columbia action under §139 1(e) that "may be ... of a local en- 
vironmental nature." This is a direct attempt to deal with one of the sponsors' 
concerns that was essentially unrelated to venue, and the effort is to be applauded. 
The mechanics of the proposal may deserve further study. The "may be" language 
bids fair to raise additional threshold problems, and how the notice requirement is 
to be called to the court's attention seems less than clear. 

57. There is an exception for "any civil action filed to enforce any provision of any 
civil rights laws of the United States." Just what constitutes a "civil rights" law 
may be subject to some dispute. Cf. Chapman v, Houston Welfare Rights Org., 
441 U.S. 600 (1979) (construing 28 U.S.C. §1343(4)). 
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The Simpson bill would amend §1391 to require that all '*locar' or 
**regionar' civil actions brought by the Government **to compel a defendant 
to take, or refrain from taking any action that will have a direct effect within a 
single State or group of not more than ten contiguous States," or brought by a 
** non-Federal real party in interest to compel the United States, or any agency 
thereof, to take or refrain from taking" any action with such direct effects, 
be litigated where *'the non-Federal real party in interest maintains the 
facilities or conducts the activities which are the subject of the action," or 
where the action in question **will affect the use of any public or private pro- 
perty. ..." ** Local" and ''regional" are defined with apparent redundancy 
to refer to actions **directly affect[ing]" a single State or "not more than ten 
contiguous" ones; a **non-Federal real party in interest" is someone outside 
the Government * 'directly affected" by the action in question; '^directly af- 
fected" means the State or enterprise *' required to bear the principal portion 
of the financial cost of complying" with the action in question or the place 
where "the public or private property that is the subject of the Federal action 
is located. . . ."'" 

It seems reasonably clear, after careful study of its complexities, that the 
Simpson bill does not deal at all with the three-party situations that promoted 
the lawmakers' original concern. It seems to be restricted to controversies be- 
tween the Government and the polluter or resource user himself— the person 
against whom the Government proceeds or who seeks to avoid bearing the 
"financial cost" of Government action. Why the sponors wish particularly to 
limit venue in this sort of proceeding I do not know. As it stands, the bill must 
thus be viewed not as a substitute for but as a supplement to the other three 
bills, and in that light it seems especially unfortunate that its terminology dif- 
fers so markedly from that of the others; litigants and courts ought at least to 
be spared the necessity of wrestling with more than one new set of ambiguities. 

Indeed the Simpson bill, despite or perhaps because of intricate efforts at 
definition, contains its fair share of unfortunate ambiguities. The term 
"directly affected'* is required to do double duty in defining both the "local" 
or "regional" case and the "real party in interest," and the definition is ill- 
suited to the task. On the one hand the location of the affected property seems 
quite irrelevant to determining who is the real party in interest; on the other, 
where the affected party "bear[s] . . . the . . . cost of complying" may depend 
on the irrelevant question of how it goes about paying its bills. The references 
to "principal portion" and to '* financial cost" invite litigation. The provi- 
sions specifying the appropriate forum once the section is determined to apply 
seem much closer to the heart of the matter, and much easier to understand: 
Suit is to be brought at the site of the "facilities," "activities," or "property" 
in issue. This formula should be built into the test for determining the ap- 
plicability of the provision as well, and the whole section should be greatly 
simplified and extended to include the cases covered by the other bills: "Any 
action respecting activities conducted, facilities maintained, or property 
situated within a single State or group of not more than ten contiguous States 



58. The bill also requires notice to the Attorney General of each State *'in which the 
action could have been brought'* and avoids the troublesome "may be*' language 
of the second DeConcini bill. 
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shall be brought only in a district in which the activities in question are con- 
ducted, the facilities maintained, or the property situated."'* 



Conclusion 

In summary, while I have some sympathy for the sponsors' desire that local 
cases be locally determined in the absence of special circumstances, I am quite 
pessimistic as to the possibility of achieving the goal without imposing on the 
courts and the litigants the essentially wasteful burden of an extensive trial to 
determine the appropriate place of trial. If legislation is to be adopted, every 
effort should first be made to make the necessary determinations as automatic 
as possible, and the fear that a considerable burden may be unavoidable makes 
it desirable to ask whether the perceived problem is really so serious as to 
justify the expense and inconvenience of administering a new venue provision. 

It cannot be too often emphasized that we are not talking about changing 
the substantive law governing environmental controversies or government 
litigation; we are concerned merely with the place of trial. I do not mean to 
belittle the importance of the forum in determining how a case will be decided; 
both the jury system and the existence of the federal courts are premised in 
substantial part on the perception that different people may administer the 
same law in different ways. Yet the alternative aribters with whom we are 
presently concerned are all federal judges; even discounting the unifying force 
of periodic Supreme Court review, there seems no institutional reason to 
predict substantial divergencies in the attitudes of these judges on a simple 
geographical basis over any considerable period of time. Indeed the experience 
of the Fifth Circuit in the great racial controversies of the past decades sug- 
gests that purely regional attitudes sometimes play a smaller part in federal- 
court decisions than might abstractly have been anticipated. Thus while the ex- 
uberant claims a single conservationist made for the District of Columbia 
courts provided irresistible propaganda for Senator DeConcini, the scope of 
the risk should not be exaggerated; and in fact the proponents of the bills 
basically disavowed any intention to affect the outcome of litigation. 

The concerns actually emphasized by the proponents are of a less pressing 
nature, and some of them can be dealt with by measures less costly to ad- 



59. Even such a reworking would not cure all the difficulties with the Simpson bill. 
For one thing, it is unclear whether the bill applies to administrative-review cases 
filed in the courts of appeals. The context suggests it does not, for the bill is 
phrased as an amendment to §1391, which otherwise deals only with district 
courts; and the term **action," here exclusively used, is not the usual label for pro- 
ceedings in appellate courts. On the other hand, the venue provision itself 
prescribes without explanation that the **action[s]" in question shall be litigated in 
"the district or circuit'' where the relevant activities are conducted. Moreover, the 
bill may not wholly eliminate the danger that the parties may frustrate the wishes 
of the affected community, which supposedly is the basis for the entire bill; for in 
providing that the determination of "local or regional nature" be made "on the 
motion of any party" it does not say explicitly that the issue may be raised by in- 
tervenors after joining the case, and it does not direct the court to raise the issue on 
its own motion. 
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minister than changes in the venue provisions. Notice problems can be solved 
simply by requiring notice, and the denial of intervention by appeal to enforce 
the adequate provisions of the current rule. Witness convenience is irrelevant 
not only in the courts of appeals but also in the district court cases that must 
be resolved on the basis of agency records. In the many cases in which the 
records, lawyers, and relevant officials are to be found in Washington, overall 
convenience may sometimes be best served by proceedings there. Knowledge 
of local conditions is useable only to the extent it is spread upon the record, 
and the experience of District of Columbia courts in deciding numerous ad- 
ministrative cases gives them an advantage in understanding technical substan- 
tive and procedural administrative law. Existing transfer provisions allow 
District of Columbia judges to avoid determining cases that do not belong 
there, and there is evidence that they are being used.*** The percentage of rele- 
vant cases filed in the district does not seem extraordinarily high; according to 
Senator DeConcini only 30 of 559 district-court environmental cases were filed 
there in fiscal 1979.*' Only a few examples of inappropriate venue were cited at. 
the hearings. One that was heavily relied upon, an action to require the adop- 
tion of regulations to protect visibihty under the Clean Air Act," had a direct 
impact at least upon all 32 States containing substantial large national parks 
and other mandatory Class I areas;" it was plainly not of only local 
significance and would probably not have qualified for exclusive local decision 
under most of the bills under consideration. 

There are more modest proposals that might alleviate the perceived problem 
at a lower cost. One would be to amend § 1404(a) to provide explicitly that in- 
terveners may request a change of venue;** another would be to repeal some of 
the many provisions providing for exclusive review of certain administrative 
actions in the District of Columbia.*' If the sponsors persist in believing it also 
desirable to eliminate in ''local" cases the option of suing in Washington, it 
seems safest to approach the question statute by statute so as to avoid 
generalizations that may give rise to excessive threshold litigation.** If a 
general provision is to be enacted, it seems least dangerous to phrase it in terms 
similar to those I suggested in discussing the Simpson bill: district court pro- 
ceedings challenging Government actions expressly directed to activities (of 
third parties?) in no more than ten States shall in the absence of substantial 



60. See Hearings, p. 96 (Mr. Herzberg). 

61 . Id. at 101 . In contrast, 95 of 257 petitions seeking court of appeals review of EPA 
decisions were filed in the District of Columbia Circuit. These were basically 
record appeals, and many were filed pursuant to provisions requiring review in 
that circuit. See, id. at 101-02 (Sen. DeConcini and Mr. Stoll). 

62. See Hearings, pp. 50-51 (Mr. Gelbron). 

63. See, id. at 61-62 (EPA list). 

64. Two witnesses testified that intervenors can and often do request and obtain 
transfer under present law. Hearings at 87-88 (Mr. Thomas and Mr. Butler). 

65. See, e.g., 42 U.S.C. §7607(b)(l) (Clean Air Act). 

66. For example, permit decisions under the Clean Water Act might be made 
reviewable only where the activity or facility in question is located. 
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hardship be transferred to a district in which the activity is to be conducted. It 
seems by no means clear, however, that the benefits of any such effort justify 
its administrative costs/' 



67. Varying degrees of reservations based on the burdens the bills would impose have 
been expressed by the Council of the Administrative Law Section of the American 
Bar Association (June 1. 1980); by the Federal Court Committee of the New York 
City Bar Association (Oct. 3 1 , 1980); and by a draft staff memorandum of the Ad- 
ministrative Conference of the United States {see letter of Richard K. Berg to Patti 
Saris, Esq., Counsel to Senate Judiciary Comm., Feb. 19, 1980). 
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Text of Venue Amendment 

by U.S. Senator Dennis DeConcini 

As It Appeared in the 

CONGRESSIONAL RECORD, 

February 9, 1982 

Regulatory Reform Act 
Amendment No. 1267 

(Ordered to be printed and lie on the table). 

Mr. DeCONCINI (for himself» Mr. Simpson, Mr. Hatch, and Mr. Zorinsky) 
submitted an amendment intended to be proposed by them to the bill (S. 1080) 
to amend the Administrative Procedures Act to require Federal agencies to 
analyze the effects of rules to improve their effectiveness and to decrease their 
compliance costs: to provide for a periodic review of regulations, and for 
other purposes. 

Mr. DeCONCINI. Mr. President, I am today submitting as a printed 
amendment to S. 1080 language to amend various venue statutes of the United 
States Code. Through these amendments I hope to put in place the principle 
that cases involving the Federal Government or agency rulings should be heard 
in a locale where there is a significant impact and not in a forum far removed 
from where the impact of a decision will be felt. 

I, together with several of my distinguished colleagues on the Committee on 
the Judiciary such as Senators Laxalt, Simpson, and Hatch, have had a great 
interest in this subject matter for the past several years since some egregious 
examples of forum shopping came to our attention. During the past Congress, 
hearings were held on bills introduced by Senator Laxalt and myself before 
the Courts Subcommittee. The result was S. 3023 of the 96th Congress which 
was approved by the Judiciary Committee but never brought before the full 
Senate. The language of this amendment includes major portions of that bill 
and extends its application to other than simply environmental matters. For 
instance, much of the seminal work on the 28 U.S.C. 1391(e) district court 
amendments, was done by Senator Simpson and with his approval and cospon- 
sorship has been added to the venue revision encompassed by the amendment. 

Within the past decade we have witnessed a growing disillusionment with 
the concentration of power in our Federal Government in Washington. A part 
of this feeling has been the consequence of actions taken by judges in the 
Federal courts of the District of Columbia in cases which had little or no im- 
pact on the residents of Washington, but which deeply affected the lives of 
citizens living thousands of miles away from the Capital. In many of our 
States, these judges are viewed as just another extension of the Federal 
Government, and their rulings are viewed suspiciously as just another attempt 
by the Federal Government to intrude upon the lives of the people. I know 
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that the people of Arizona or Nevada would feel much better and have a much 
greater sense of participating in our Government's workings if it were judges 
in those States, or the ninth circuit, that were making the decisions that af- 
fected their lives, particularly in those situations where they are the only 
people affected. 

I hope to receive the support of all of my colleagues who believe that their 
district of circuit court judges are equally as competent to hear cases and 
render justice as are judges of the District of Columbia; I hope to receive sup- 
port from all those who beheve that democracy is best served by facilitating 
the participation of the people affected by actions of their Government; 1 hope 
to receive the support of all those who do not want to place their constituents 
in the difficult position of possibly being forced into a distant forum, such as 
the District of Columbia, to adjudicate their grievances against the Govern- 
ment. This amendment will complete the effort begun two decades ago in the 
Mandamus and Venue Act of 1962 to return justice to the people and not force 
them to come to Washington, D.C. This amendment will return the wheels of 
justice to the four corners of the country and dissolve Washington, D.C, 
courts as the hub of litigation affecting people and interests far removed from 
the Nation's Capital when there is no significant impact on the people of the 
District. 

Special interest groups that have made Washington, D.C, the center for 
their operations will not be pleased at the thought of having to go to those 
parts of the country where the resuUs of their litigation will have a great im- 
pact, but I believe it will be educational for them to realize the great plurality 
of feelings that exist west of the Potomac. Whereas, it may be slightly more in- 
convenient for lawyers of these special interest groups to litigate a case in 
Cheyenne, Wyo., that must be balanced against the greater convenience that 
will obtain for the attorneys of Wyoming and the greater opportunity to 
observe the workings of justice that will be available to the people of that 
State. 

1 have shared the language of this amendment with many interested parties 
and many vaUd suggestions for change have resulted. I hope by having the 
amendment printed and a detailed explanation of my fears and reasoning 
placed in the Congressional Record that further perfecting suggestions will 
come to my attention so that when S. 1080 is raised this amendment will have 
reached a point of technical and policy perfection to allow its ready adoption 
by this body. 

I ask unanimous consent that my amendment be printed in the Record. 

There being no objection, the amendment was ordered to be printed in the 
Record, as follows: 

Amendment No. 1267 

On page 39, strike lines 9 through 13, and insert in lieu thereof the following: 
(3) Any court in which a proceeding with respect to any agency action is pending, 
including any court selected pursuant to a system of random selection pursuant to 
paragraph (1), may, in the interests of justice, transfer such proceeding to any other 
court of appeals and shall, upon motion by any party thereto, transfer such proceeding 
to the court of appeals for a circuit in which the action under review would have a 
substantially greater impact, unless the interests of justice require the court to — 
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(A) retain such proceedings, or 

(B) transfer the proceedings to a circuit other than one in which the impact would be 
substantially greater. 

(4) Notwithstanding any other provision of law, a petition for review of any agency 
rule reviewable directly in a circuit court of appeals may be filed in the judicial circuit in 
which the person seeking review resides or has its principal place of business. 
On page 39, after line 25, insert the following: 
(c)(1) Section 1391 of title 28, United States Code, is amended— 

(A) by amending subsection (e) to read as follows: 

(e) A civil action in which a defendant is an officer or employee of the United States 
or any agency thereof acting in his official capacity or under color of legal authority or 
an agency of the United States, or the United States, may, except as otherwise provided 
by law, be brought only in a judicial district in which — 

(1) a defendant in the action resides; 

(2) the cause of action arose; 

(3) any real property involved in the action is situated; or 

(4) the plaintiff resides if no real property is involved in the action, 

except that no such action may be brought in a judicial district pursuant to paragraph 
(1) or (4) hereof unless the agency action or failure to act that is the subject of the 
lawsuit would substantially affect the residents of that judicial district. A cause of 
action pursuant to paragraph (2) hereof shall be deemed to arise in the judicial district 
or districts in which the residents would be substantially affected by the agency action or 
failure to act that is the subject of the lawsuit; and* 

(B) by adding at the end thereof the following: 

(g)(1) In any action brought in the United States District Court for the District of 
Columbia under subsection (e) that may be an action of a local environmental nature as 
defined in paragraph (3) of this subsection, the plaintiff shall, at the time the action is 
filed— 

(A) forward a copy of the complaint to the attorney general of each State in which a 
judicial district described in paragraph (3) of this subsection is located, subject to the 
limitation provided in paragraph (2); and 

(B) file a statement with the clerk of the court indicating compliance with the re- 
quirements of subparagraph (A). 

(2). The provisions of paragraph (1)(A) do not require the plaintiff to forward a copy 
of the complaint to more than five State attorneys general. 

(3) An action is an action of a local environmental nature if — 

(A) the action primarily affects local or regional interests in one or more contiguous 
judicial districts other than the district in which the action was originally filed; and 

(B) the action arises under any Act of Congress pertaining to wildlife, public lands, 
water rights, or any other Act of Congress relating to environmental quality. 

(4) Compliance with this subsection does not constitute an admission by the plaintiff 
that the action is an action of a local environmental nature as defined in paragraph (3) 
of this subsection. Failure to comply with this subsection may be cause, in the discretion 
of the court, for appropriate sanctions, including dismissal of the action without 
prejudice. 

(2) Nothing in the amendments made by paragraph (1) of this subsection shall be 
construed to affect venue in an action relating to civil rights. 

(3) Section 1404 of title 28, United States Code, is amended— 

(1) in subsection (a) by inserting before the period the following: '*, except that the 
court shall transfer actions described in subsection (e) of this section in accordance with 
that subsection*'; and 

(2) by inserting at the end thereof the following: 

(e) In any civil action in which a defendant is an officer or employee of the United 
States or any agency thereof acting in his official capacity or under color of legal 
authority, or the defendant is an agency of the United States, or the United States, a 
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district court shall, upon motion of any party thereto, transfer the action to a district 
or division, where the action might have been brought, and in which the action would 
have a substantially greater impact, unless the interests of justice require the court to — 

(1) retain the action, or 

(2) transfer the action to a district or division other than one in which the impact 
would be substantially greater. 

*Note: The last paragraph of existing Section 1391(e) will be added to the 
amendment. 



BACKGROUND REPORT FOR RECOMMENDATION 82-4 
(as published in 71 Georgetown L.J. 1, 1982) 



Negotiating Regulations: A Cure for Malaise 

Philip J. Harter* 



T7i€ formalization of rulemaking procedures has created a highly com- 
plex system of developing federal regulations. Although the procedures 
were intended to produce sound agency decisions and to safeguard 
against arbitrary and capricious rules, they have generated an adver- 
sarial system characterized by delay, expense, and dissatisfaction. Mr, 
Harter provides an alternative approach: negotiating proposed regula- 
tions. Negotiations as a supplemental rulemaking procedure would al- 
low affected interests and an agency to participate directly in the 
development of a proposed rule while maintaining safeguards against 
arbitrary and capricious results. This article proposes in detail a negoti- 
ating process, which Mr. Harter believes would provide incentives and 
opportunities to resolve issues during rulemaking and would result in 
better rules. 
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Introduction 

The malaise of administrative law, and particularly of rulemaking, has been 
with us for at least fifteen years.' It has existed since the very origins of Ameri- 
can administrative law, and it results from a fundamental lack of consensus 
over appropriate rulemaking procedures and the nature of government regula- 
tion as a whole. 

The debate over rulemaking procedures and government regulation has 
taken place in two dimensions, political and procedural. The political fight has 
focused on whether agencies should be accorded broad discretion to effectuate 
regulatory programs,^ or whether they should be given a more narrow, con- 
fined function.^ Procedurally, there has been tension between according an 
agency broad flexibility to act with a minimum of procedural limitations'* and 
requiring relatively formal procedures that permit interested parties to chal- 



1. See American Airlines, Inc. v. Civil Aeronautics Bd., 359 F.2d 624, 630 (D.C. Cir.) (en banc) 
(difficulties currently experienced in administrative process sometimes referred to as its "malaise")."r<?/-/. 
denied, 385 U.S. 843 (1966). As Professors Bruffand Gellhorn observe, "Even the term 'malaise' has a 
pedigree." BrufT & Gellhorn, Congressional Controiof Administratiye Regulation: A Study of Legishiive 
Vetos, 90 Harv. L. Rev. 1369, 1369 n.i (1977) (citing H. Friendly, The Federal Administrative 
Agencies 2-3 (1962)). '■ ■ 

2. Woodrow Wilson advocated "large powers and unhampered discretion" for administrative agen- 
cies. Wilson, The Study of Administration, 2 PoL. ScL Q. 197 {\%%1\ reprinted in 56 Pol. Sci. Q. 481, 
497 (1941). See I K. Davis, Administrative Law Treatise §3.3, at 152-57 (1978) (arguing that 
administrative agencies must be given broad jurisdiction over various fields to regulate in public inter- 
est without legislative branch defining particular means and eiids); J. Landis, The Administrative 
Process 68 (1938) (arguing in favor of 1930's legislation that frequently failed to set forth rules to 
control administrative action; instead, administrative agencies were delegated broad |x>wer to prescribe 
regulations to implement certain policies). 

3. See T. Lowi, The End of Liberalism 302-03 (2d ed. 1979) (criticizing vague legislative foi-mula- 
tions; proposing administrative formality and "early rule^making" in place of case -by-case administra- 
tive adjudication and rulemaking that is subject to interest group pressure); Freund, The Substitution of 
Rule for Discretion in Public Law, 9 Am. Pol. Sci. Rev. 666, 675 (1915) (practice of delegalihg specifica- 
tion of generic legislative requirements to adihinistralive commissions is coristitutipnally desirable and 
legitimate within narrow and definite limits); Jaffe, The Illusion of the Ideal Administratioh, 86 HaRv. L. 
Rev. 1 183, 1 183-84 (1973) (analyzing and criticizing the "broad delegation model," arguing that it does 
not accurately describe administrative process and creates damaging expectatiors); Stewart, The Refor- 
mation of American Administrative Law , 88 Harv. L. Rev. 1669, 1676 (1975) (charging that vague and 
general statutes create discretion in agencies that threaten^ legitimacy of agehcy action because major 
policy questions decided by officials not accountable to electorate). 

4. See J. Landis, supra note 2, at 68 (arguing in favor of legislation that does not pfescribe paifirc'uiar 
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lenge the factual bases and policy choices of rules. ^ On the political side broad 
agency discretion has clearly been accepted,^ if not always granted by individ- 
ual statutes.'' The procedural debate, however, continues.^ 

After President Roosevelt vetoed a bill calling for relatively formal adminis- 
trative procedures^ because he believed that it would straight-jacket the agen- 
cies,'*^ the Administrative Procedure Act'' (A PA) was born of a compromise 

rules to control administrative action); infra note 10 (quoting President Roosevelt's opposition to formal 
procedures). 

5. See Scalia, Chairman's Message ^ 33 Ad. L. Rev. v, v-x (comparing procedural reform movements 
of 1946 and 1981 advocating greater formalization of rulemaking procedures); 4^ Senate Comm. on 
THE Judiciary, The Regulatory Reform Act, S. Rep. No. 305, 97th Cong., 1st Sess. 2 (1981) 
(explaining that regulatory reform bill proposes codification of enhanced procedural protections devel- 
oped by courts because growing pervasiveness and complexity of federal regulation requires more for- 
malized approach). 

6. See Ja.ffe,supra note 2, at 1 183 (noting that it is once again fashionable to advocate broad delega- 
tion model). 

7. Ackerman & Hassler, Beyond the New Deal: Coal and the Clean Air Act , 89 Yale L.J. 1466, 1556 
(1980) (discussing "agency-forcing statutes" that remove issues from agency discretion). 

8. The Committee on Governmental Operations of the United States Senate engaged in a compre- 
hensive examination of federal regulation pursuant to S.Res. 71, 95th Cong., 1st Sess., 123 Cong. Rec. 
4382 (1977). Senate Comm. on Governmental Affairs, Principal Recommendations and 
Findings of the Study on Federal Regulation, 96th Cong., 1st Sess. iii (1979). The committee 
made many procedural recommendations. Id. at 1-2. In addition, major regulatory reform bills that 
would amend the APA's rulemaking procedures have been introduced in both the House and Senate in 
the last two Congresses. See, e.g., S. 1080, 97th Cong., 1st Sess., 127 Cong. Rec. S4231-34 (daily ed. 
April 30, 1981) (proposing new regulatory requirements, including agency consideration of reasonable 
alternatives to proposed rule and projected benefits and adverse effects of proposed rule and alterna- 
tives); H.R. 746, 97th Cong., 1st Sess., 127 Cong. Rec. H73 (daily ed. Jan. 6, 1981) (same); H.R. 3150, 
96th Cong., 1st Sess., 125 Cong. Rec. 6338-40 (1979) (same); S. 755, 96th Cong., 1st Sess., 125 Cong 
Rec. 6152-59 (1979) (same); S. 262, 96th Cong., 1st Sess., 125 Cong. Rec. 1411-30 (1979) (proposing 
new regulatory requirements, including agency consideration of projected effects of rule). Hearings 
filhng many volumes were held on the respective bills. As a result. Congress has probably given more 
thought and attention during the past few years to regulatory procedure than at any time since the 
decade during which the APA was developed. Moreover, the White House has been active to an un- 
precedented degree, imposing wholly new procedural requirements on the agencies in the executive 
branch. See Exec. Order No. 11,821, 39 Fed. Reg. 41,501 (1974), reprinted in 12 U.S.C. app. § 1904 
(1976) (requiring preparation of inflationary impact statements for major rules), amended by Exec. 
Order No. 11,949, 42 Fed. Reg. 1,017 (1976); Exec. Order No. 12,044, 43 Fed. Reg. 12,661 (1978) 
(requiring various agency procedures, including approval by agency head of significant regulations); 
Exec. Order No. 12,291, 3 C.F.R. 127 (1981) (requiring various agency procedures, including prepara- 
tion of regulatory impact analysis of major rules). 

9. Walter-Logan Bill, H.R. 6324, 76th Cong., 3d Sess. § 2(a), 84 Cong. Rec. 5561 (1939) (rules 
issued only after publication of notice and public hearings). 

10. Explaining his reasons for vetoing the bill. President Roosevelt stated: 

The administrative tribunal or agency has been evolved in order to handle controversies aris- 
ing under particular statutes. It is characteristic of these tribunals that simple and nontechni- 
cal hearings take the place of court trials and informal proceedings supersede rigid and formal 
pleadings and processes. . . . 

. . . [A] large part of the legal profcssion[, however,] has never reconciled itself to the exist- 
ence of the administrative tribunal. Many of them prefer the stately ritual of the couns, in 
which lawyers play the speaking parts, to the simple procedure of administrative hearings 
which a client can understand and even participate in. . . 

In addition . . . there are powerful interests which are opposed to reforms that can only be 
made effective through the use of an administrative tribunal. . . . Great interests . . . which 
desire to escape regulation rightly see that if they can strike at the heart of modem reform by 
sterilizing the administrative tribunal which administers them they wiU have effectively de- 
stroyed the reform itself. 

86 Cong. Rec. 13,942(1940). 

1 1. Pub. L. No. 79-404, 60 Slat. 237 (1946), repealed and replaced by Pub. L. No. 89-554, 80 Stat. 378 
(1966) (codified as amended at 5 U.S.C. §§ 551-59, 701-06 (1976)). 
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between the competing factions.'^ The APA has served as the foundation of 
agency rulemaking for more than a generation without having been signifi- 
cantly amended. ^3 Although, at first blush, that durability suggests an endur- 
ing agreement that the APA's provisions are broadly applicable, such is not the 
case.^"* The APA, unlike the Federal Rules of Civil Procedure, has not gar- 
nered a supporting consensus. The Federal Rules were developed roughly con- 
temporaneously with the APA and continue to have the general allegiance of 
Congress, practitioners, and scholars. ^^ The Federal Rules continue to shape 
judicial practice even though entirely new forms of litigation have arisen.*^ 



12. Before the APA was enacted, the Attorney General's Committee on Administrative Procedure 
recommended that public hearings be held for rules of economic character, and "established as stan- 
dard administrative practice, to be extended as circumstances warrant into new areas of rule making." 
Attorney General's Committee on Administrative Procedure, Final Report 108 (1941) 
[hereinafter Final Report]. The Committee acknowledged that hearings already were required for the 
establishment of regulations under a number of statutes, writing: 

The regulation of . . . these matters bears upon economic enterprise and touches directly the 
financial aspects of great numbers of businesses affected, either by imposing direct costs or by 
hmiting opportunities for gain. Appreciation of these effects, both by businessmen and gov- 
ernment officials, seems to be the chief cause of the increased use of hearings in administrative 
rulemaking. 

Id. The Committee recommended against requiring hearings in all rulemakings, however, because 
"[aldvance notice and hearings in rule making inescapably involve expense and a measure of delay — 
not always warranted in connection with regulations of minor, non-controversial character." Id. Thus, 
the Committee was prepared to rely "upon administrative good faith — good faith in not disf>ensing 
with hearings when controversial additions to or changes in rules are contemplated." Id, 

When ultimately enacted the APA reflected the view of the Attorney General's Committee on Ad- 
ministrative Procedure. The Senate committee that was largely responsible for the APA cited with 
approval a statement by the Attorney General's Committee: 

An administrative agency ... is not ordinarily a representative body. ... Its deliberations 
are not carried on in public and its members arc not subject to direct political controls as are 
legislators. ... Its knowledge is rarely complete, and it must always learn the . . . view- 
points of those whom its regulations will affect. . . . [Public] participation ... in the 
rulemaking process is essential in order to permit the administrative agencies to inform them- 
selves and to afford safeguards to private interests. It may be accomplished by oral or written 
communication and consultation; by specially summoned conferences; by advisory commit- 
tees; or by hearings. 

S. Rep. No. 752, 79th Cong., 1st Sess. (Coram. Print) (1945), reprinted in Administrative Procedure 
Act: Legislative History, S. Doc. No. 248, 79ih Cong., 2d Sess. 19-20 (1946) (hereinafter Legisla- 
tive History], The Committee pointed out that it did not recommend hearings for administrative 
rulemakings in cases in which Congress had not required hearings by separate statute. Id. at 20. The 
Committee also acknowledged that, "[p]rivate panies complain that this subsection provides inade- 
quate procedure, particularly in the matter of findings and conclusions." Id. The Committee explained 
that in its view, the requirement that agencies consider "all relevant matter presented" and issue "a 
concise general statement of their basis and purpose" would achieve the goal of a more elaborate 
scheme. Id. 

13. See Williams, Fifty Years of the Law of Federal Administrative Agencies — and Beyond, 29 Fed. 
B.J. 267, 268 (1970) (APA has never been significantly amended). 

14. See President's Commission for a National Agenda for the Eighties, Government 
AND the Regulation of Corporate and Individual Decisions in the Eighties: Report of the 
Panel on Government and the Regulation of Corporate and Individual Decisions 46-51 
(1981) [hereinafter Government and Regulation] (reviewing current proposals for procedural 
reform). 

15. As Professors Wright and Miller have noted, "[T]he chorus of approval by judges, lawyers, and 
commentators has been virtually unanimous, unstinted, and spontaneous." 4 C. Wright & A. Miller, 
Federal Practice and Procedure § 1008, at 65 (1969). 

16. The Federal Rules of Civil Procedure have, of course, been modified over the years, but neither 
the Advisory Committee, the courts, nor Congress has made any wholesale changes in the rules, either 
by means of interpretations or radical modifications of the basic concepts. The basic contours of a 
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Rulemaking procedures, on the other hand, have changed markedly to re- 
spond to new forms of regulation. The courts have imposed procedural re- 
quirements through scores of judicial decisions,*'' and Congress has regularly 
supplemented the APA's procedures in new substantive statutes.'^ The result- 
ing regulatory process, "hybrid rulemaking," combines the original informal 
rulemaking procedures of the APA and the more recent procedures imposed 
by Congress and the courts.*^ 

The current debate on rulemaking centers not on whether procedures in ad- 
dition to those of the APA are appropriate,^** but rather on what are proper 

judicial proceeding still are determined by the original structure of the federal rules. See 1 J. Moore, 
Moore's Federal Practice, fl 0.2(2) (2d ed. 1982) (describing history of Federal Rules of Civil 
Procedure). 

17. See DeLong, Informal Rulemaking and the Integration of Law and Policy , 65 Va. L. Rev. 257, 
259, 266-70 (1979) (federal courts of appeals have expanded obligations of agencies during informal 
rulemaking). In Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 
435 U.S. 519 (1978), the Supreme Court held that lower courts may not require additional procedures 
during informal rulemaking beyond those necessary to afford an aggrieved party due process. Id. at 
542. Vermont Yankee, however, did not overturn specific informal rulemaking requirements imposed 
by courts of appeals in earlier cases. This ambiguity in the decision prompted one commentator to note 
the "tension between the opinion's language and its outcome." DeLong, supra, at 260; see also infra 
note 60 (discussing Vermont Yankee). 

18. See. e.g.. National Highway Traffic Safety Act § 105(a)(2), 15 U.S.C. § 1394(a)(2) (1976) (court 
reviewing standard promulgated by Department of Transportation may order Secretary of agency to 
take more evidence); Consumer Product Safety Act §§ 7(a)(2)-9, 15 U.S.C. §§ 2056(a)(2)-2058 (1976) 
(during rulemaking, Consumer Product Safety Commission (CPSC) must allow interested persons to 
present data, opinions, or arguments orally, as well as in writing as provided by 5 U.S.C. § 553(c)); 
Toxic Substances Control Act § 6(c)(2), 15 U.S.C. § 2605(c)(2) (1976) (during rulemaking, Environ- 
mental Protection Agency (EPA) must comply with procedures additional to 5 U.S.C. § 553, including 
holding an informal hearing); Occupational Safety and Health Act § 6(b)(l)-(5), 29 U.S.C. § 655(b)(1)- 
(5) (1976) (during rulemaking. Occupational Safety and Health Administration (OSHA) must comply 
with procedures additional to 5 U.S.C. § 553, including holding an informal hearing); Clean Air Act, 
Pub. L. No. 95-95, § 305(a), 91 Stat. 772-76 (1977) (codified as amended at 42 U.S.C. § 7607(d) (Supp. 
IV 1980)) (during rulemaking, EPA must permit oral presentation of evidence and must respond to any 
written or oral comments). 

19. DeLong, supra note 17, at 260-61. The exact contours of hybrid rulemaking are fuzzy. Gener- 
ally, the additional procedures include an opportunity for oral hearing, with or without cross-examina- 
tion, requirements that the agency explain its factual basis, the methodology and reasoning used to 
proceed from those iaiCXs to the ultimate rule, and a more stringent form of judicial review. See Port- 
land Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 392-93 (D.C. Cir. 1973) (requiring EPA on remand of 
challenged standard to respond to cement industry's comments and to identify clearly basis for stan- 
dards promulgated), cert, denied^ 417 U.S. 921 (1974); International Harvester Co. v. Ruckelshaus, 478 
F.2d 615, 648, 650 (D.C. Cir. 1973)(requiring EPA on remand of challenged standard to produce rea- 
soned presentation of reliability of predictions and methodology used to reject manufacturer's evidence 
showing no available technology to comply with standards); Procedures in Addition to Notice and the 
Opportunity for Comment in Informal Rulemaking: Administrative Conference of the United States, 
Recommendation 76-3, I C.F.R. § 305.76-3 (recommending agencies follow procedures additional to 
those of APA, 5 U.S.C. § 553, including responding to parties'comments, explaining testing methodol- 
ogies, holding hearings, and allowing oral presentations in order to encourage parties' participation in 
rulemaking); DeLong, supra note 17, at 260 n.22 (citing additional authorities). 

20. The drafters of the APA itself contemplated that in particular cases agencies would use proce- 
dures beyond the minimum requirements of the APA. The Senate report accompanying the bill that 
became the Administrative Procedure Act described rulemaking procedures as follows: 

This subsection states, in its first sentence, the minimum requirements of public rule making 
procedure short of statutory hearing. Under it agencies might in addition confer with industry 
advisory committees, consult organizations, hold informal "hearings", and the like. Consider- 
ations of practicality, necessity, and public interest . . , will naturally govern the agency's 
determination of the extent to which public proceedings should go. Matters of great import, 
or those where the public submission of facts will be either useful to the agency or a protection 
to the public, should naturally be accorded more elaborate public procedures. The agency 
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procedures^* and when should they be followed.^^ Even though there is gen- 
eral agreement that some form of hybrid rulemaking process is appropriate for 
rules having a significant effect,^^ the malaise remains — parties complain 
about the time,^^ expense,^^ and legitimacy^^ of the administrative decisions 
reached by the hybrid process. Moreover, a number of legislative enactments 

must analyze and consider all relevant mailer presented. The required statement of the basis 
and purpose of rules issued should not only relate to the data so presented but with reasonable 
fullness explain the actual basis and objectives of the rule. 

S. Rep. No. 752, 79th Cong., 1st Sess. (Comm. Print) (1945), reprinted in Legislative History, supra 
note 12, at 200-01. 

21. See Senate Comm. on the Judiciary, Regulatory Reform Act, S. Rep. No. 284, 97th 
Cong., ist Sess. 93-106 (1981) (to accompany S. 1080, 97lh Cong., 1st Sess. (1981)) (discussing proposed 
development and codification of various hybrid rulemaking procedures); Senate Comm. on Govern- 
mental Affairs, Regulatory Reform Act S. Rep. No. 305, 97th Cong., 1st Sess. 72-77, 84-92 
(1981) (to accompany S. 1080, 97th Cong., Ist Sess. (1981)) (same). 

22. See generally DeLong, supra note 17, at 261-62 (discussing skepticism of government decision- 
making evidenced by heightened judicial scrutiny and nonlegai criticism of informal rulemaking). Re- 
cent bills require procedures beyond the minimal procedures of the current APA for all rulemakings 
and additional procedures for "major" rules. See supra note 8 (citing bills). Although the definition of 
"major" varies in the bills, each would apply the definition to those regulations havmg an effect on the 
economy of more than $100,000,000 or a significant effect on the economy as a whole or a particular 
segment of it. H.R. 746, 97th Cong., 1st Sess. § 621 (1981); S. 1080, 97th Cong., 1st Sess. 32, 127 Cong. 
Reg. S4231-34, at S4231 (daily ed. April 30, 1981); H.R. 3263, 96th Cong., 1st Sess., § 601 (1979); S. 
755, 96th Cong., 1st Sess. § 601 (1979), 125 Cong. Rec. S3338-45, at S3339 (daily ed. March 26, 1979); 
S. 262, 96th Cong., 1st Sess. § 601, 125 Cong. Rec. S861-80, at S862 (daily ed. January 31, 1979). 

23. See DeLong, supra note 17, at 301-09 (discussing necessity of hybrid rulemaking). 

24. See S, Comm. on Governmental Affairs, 95th Cong., Isi Sess., Delay in the Regulatory 
Process, 4 Study on Federal Regulation 1 (Comm. Prmt 1977) (deficiencies in process include 
delays in rulemaking procedure); Morgan, Toward a Revised Strategy for Ratemaking, 78 U. III. L.F. 
21, 22 & n.6 (1978) (describing generally parties' complaints of delay in regulatory process and results 
of questionnaire sent to lawyers practicing before regulatory agencies). 

25. S. Comm. on Governmental Affairs, 95th Cong., 1st Sess. Extent and Cost of Partici- 
pation: Public Participation in Regulatory Agency Proceedings, 3 Study on Federal Reg- 
ulation 12 (Comm. Print 1977) [hereinafter Public Participation]. 

26. Practically every aspect of modern regulation has been attacked in one way or another. For 
example, one common complaint is that agencies do not develop adequate factual bases to support their 
rules. See R. Crandall & L. Lave, The Scientific Basis of Health and Safety Regulation 3 
(1981) (standards often promulgated on only fragmentary evidence). 

Another common complaint is that agencies develop inappropriate policies. See Ackerman & Hass- 
ler, supra note 7, at 1469 (EPA's emission standards for new coal-burning power plants will cost public 
tens of billions of dollars to achieve environmental goals that could be reached more cheaply, more 
quickly, and more surely by other means). Yet another criticism is that agencies use clumsy and expen- 
sive regulatory tools. See P. MacAvoy, The Regulated Industries and the Economy 26 (1979) 
(agencies' use of accounting measurements of previous business activities as basis for price regulation 
constrains agency decisionmaking and causes regulated companies to shape behavior to conform to 
agency measuring devices); C. Schultze, The Public Use of Private Interest vii (1977) (regula- 
tory efforts are often inefficient and do more harm than good); Cornell,' Noll, & Weingast, Safety Regu- 
lation, in Setting National Priorities 462 (H. Owen & C. Schultze eds. 1976) (because of 
overlapping jurisdiction of FDA and OSHA, same violation may lead to very different outcomes de- 
pending on which agency "smells the rat"). 

Finally, there are also allegations that regulation has been ineffective in achieving its goals. See P. 
MacAvoy, supra, at 105-07. Criticisms of tne regulatory process appear regularly in Regulation maga- 
zine. See, e.g., Kristol, ^ Regulated Society?, Regulation, July-Aug. 1977, at 12, 12 (social and eco- 
nomic complexities make effective regulation difficult enterprise); Mendeloff, Does Overregulation 
Cause Underregulation?, Regulation, Sept.-Oct. 1981, at 47, 47 (standards have been set so strictly 
that benefits often fall short of costs); Reich, Warring Critiques of Regulation, Regulation, Jan.-Feb. 
1979, at 37, 37 (reviewing arguments that regulation is both politically unresponsive and economically 
inefficient). Politicians, business, and public interest groups alike seem to agree that the process is not 
working well. See Morgan, supra note 24, at 21-22 & n.l-6 (citing to various critics of regulatory 
process). 
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and proposals reflect a disquiet with hybrid rulemaking.^^ Thus, now is a pro- 
pitious time to step back and ask whether the difficulty stems from a basic lack 
of confidence in both the flexible agency procedure model and the formal 
agency procedure model of rulemaking, and whether a new departure can pro- 
vide the missing legitimacy. 

This article proposes that a form of negotiation among representatives of the 
interested parties, including administrative agencies, would be an effective al- 
ternative procedure to the current rulemaking process. Although virtually 
every rulemaking includes some negotiation, it is almost never the group con- 
sensus envisioned here. Negotiations among directly afllected groups con- 
ducted within both the existing policies of the statute authorizing the 
regulation and the existing policies of the agency, would enable the parties to 
participate directly in the establishment of the rule. The significant concerns 
of each could be considered frontally.^^ Direct participation in rulemaking 
through negotiations is preferable to entrusting the decision to the wisdom and 
judgment of the agency, which is essential under the basic provisions of the 
APA,29 Qj. jQ relying on the more formal, structured method of hybrid 
rulemaking in which it is difficult for anyone to make the careful trade off^s 
necessary for an enlightened regulation. ^^ A regulation that is developed by 
arid has the support of the respective interests would have a political legiti- 
miiiy that regulations developed under any other process arguably lack.^' 

Negotiation Undoubtedly will not work for all rules. Failure to use negotia- 
tions appropriately either could lead to great abuse or could siniply add an- 
other layer to the already protracted rulemaking process. Experiences in 
analogous areas, however, suggest instances in which negotiation could be a 
feasible niethod of setting rules, and identify the procedures that should be 
followed to ensure that an acceptable rule eiherges from a negotiation process. 
Because regulatory negotiation is a response to the current malaise and would 



27. See ihfra notes 133-53 and accompanying text (discussing proposals for reform of administrative 
procedure). 

28. In 1941, the Atlorhey General's Cottimittee on Administrative Procedure made a simitar 
recomrriehdatioh: 

Thfe practice of holding conferences of interested parties in connection with rule making in- 
troduces ah element of giv'e-arid- take on the part of those present and affords an assurance to 
those in attendance that their evidence and points of view are known and will be considered. 
As a procedure for permitting private interests to participate in the rule making process it is as 
definite arid may be as adequate as a formal hearing. If the iftieresied parlies are sufficiently 
known artd are not too numerous or too hostile lO disCuss the problems presented, conferences 
have evident advantages over hearings in the development of knowledge and understanding. 

Final Ktvo^T , supra note 12, at 104. 

2§. Eisehberg, Participation, Responsiveness, and the Consultative Process: An Essay for Lon Fuller. 
91Harv. L. Rev. 410. 417 (1978). 

io. See Boyer, Alternatives to Administrative Trial Type fiearihgs for Resolving Complex Scientific, 
Economic and Social Issues, 71 MtCH. L. Rev. Ill, 113, 119 (1972) (hybrid form of adrriinisirative 
decisionmaking ihcdrpofales elements of adjudication and rulemaking; administrative adjudication ill- 
suited to taking into account and balancing many variables); Cramton, A Comment on Trial-Tvpe Hear- 
ings in Nuclear Power Plant Siting, 58 Va. L. Rev. 585, 586 (1972) (formal adjudicatory procedures of 
agehciefe not Well adapted to riiake social, economic, arid scientific irivestigatiotts and decisions). 
_ %\. As Professor Daniel JBeil observeis, "{s)iricc political action, fundamentally seeks to reconcile con- 
nictihg and ofieh incompatible interests, . . . pofiticai decisions are made by bargaining or by law, not 
by technocratic rationality." D. Bell, The Cultural Contradictions of Capitalism 12 (1976). 
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have to be consistent with the poHtical role of the regulatory agency, it is ap- 
propriate to begin with a brief review of the evolution of regulation. 

I. The Evolution of the Regulatory Process 

Although it is customary to attribute the origins of modern regulation to the 
New Deal, many diverse regulatory programs were created between the turn of 
the century and the early thirties.^^ The dominant theme of administrative law 
during this period was the protection of private interests against unwarranted 
government intrusion.^^ Early regulatory programs confined administrative 
discretion to authority explicitly delegated by Congress.^"* Thus, many early 
statutes required hearings or other procedures in addition to notice and com- 
ment for the development of rules.^^ 

The regulatory procedure currently in use traces its origins to the New Deal 
concept of regulation and regulatory agencies. Under this concept Congress 
would grant broad powers^^ to agencies by using vague, general standards to 



32. As one commentator stated, "The presidencies of Roosevelt, Tafl, and Wilson saw dramatic 
change in the attitude of the federal government toward positions of economic power. The philosophy 
and the rhetoric of the period were populist, but the expanded use of Federal executive authority 
clearly was not. New Federal laws were passed, new regulatory agencies established, and important 
precedents were set that permanently established Federal regulation as a fact of economic life." S. 
Morris, The Regulatory State: Evolution and Outlook, Publjcation No. 4, Center for 
Business and Publjc Policy, University of Maryland 6 (1981). 

For example, the Antitrust Division of the Department of Justice was created in 1903, Act of Febru- 
ary 25, 1903, Pub. L. No. 57-1 15,^32 Stat. 854, 903-04. The Federal Meat Inspection Act was passed in 
1906. Act of June 30, 1906, Pub. L. No. 59-382, 34 Stat. 669, 672-79 (1906) (codified in scattered 
sections of U.S.C). The Pure Food and Drug Act was passed in 1906. Act of June 30, 1906, Pub. L. ' 
No. 59-384, 34 Stat. 768 (1906), repealed by Federal Food. Drug, and Cosmetic Act § 902(a); Pub. L. 
No. 15-1 \1, 52 Stat. 1040, 1059 (1938). The regulatory powers of the Interstate Commerce Commission 
were expanded in 1906, 1910, and 1920, Act of June 29, 1906, Pub. L. No. 59-337, 34 Slat. 584 (1906); 
Act of June 25, 1910, Pub. L. No. 61-266, 36 Stat. 703, 720 (1910); Transportation Act of 1920, Pub. L. 
No. 66-152, §§439-441, 41 Stat. 456, 494-99. The Federal Reserve System was created in 1913. Federal 
Reserve Act, Pub. L. No. 63-43, 38 Stat. 251 (1913) (now codified in scattered sections of 12 U.S.C). 
The Merchant Seamen's Act came in 1915, Act of March 4, 1915, Pub. L. No. 63-302, 38 Stat. 1164 
(codified in scattered sections of U.S.C). The Federal Trade Commission was established in 1914. Act 
of September 26, 1914, Pub. L. No. 63-203, 38 Stat. 717 (now codified at 15 U.S.C. §§41-58). The 
Owens-Keating Act prohibiting interstate transportation of goods produced by child labor was enacted 
in 1916. Act of September 1, 1916, Pub. L. No. 64-249, 39 Stat. 675. The Shipping Board was estab- 
lished in 1916. Shipping Act of 1916, Pub. L. No. 64-260, 39 Stat. 728 (now codified as 46 U.S.C. 
§§801-842). The 1941 Attorney General's Committee on Administrative Procedure describes addi- 
tional programs and amendments to existing programs that were enacted prior to 1935. Final Report, 
supra note 12, at 105-07. 

33. E. Freund, Administrative Powers Over Persons and Property 583 (1928) (primary inci- 
dence of violation of pubUc interest is private injury; administrative action is initiated to remedy private 
complaint). Bute/. J. Beck, Our Wonderland of Bureaucracy 164, 270 (1932) (criticizing admin- 
istrative system because it burdens private business interests and impairs individualism). 

34. Stewart, supra note 3, at 1671-73. 

35. Final Report, j-w/^w note 12, at 105-08. 

36. In 1941 the Attorney General's Committee on Administrative Procedure stated: 

Broadly speaking, the causes of the growth of administrative rule making are twofold: [t]he 
increasing use by Congress of "skeleton legislation," to be amplified by executive regulations; 
and the expansion of the field of Federal control — indeed of governmental intervention gener- 
ally — in which the new legislation, like the old, contains its quota of delegation of rule making 
power. 

Final Report, supra note 12, at 98. The Committee pointed out that one of the justifications for 
"skeleton legislation" is "the desirabihty of expert determination of numerous matters involved in mod- 



NEGOTIATING REGULATIONS 309 



guide agency decisions. ^^ The animating force of regulation was the expertise 
of the agency staff.^** The detached, neutral, technocratic experts of the agency 
were viewed as those most able to make the detailed decisions necessary to 
implement a functioning regulatory program. ^^ A corollary of this theory was 
that agencies must be politically insulated to protect their expertise from the 
taint of the political process."*^ Courts, therefore, were to sustain agency action 
so long as such action had a rational basis."*' Dean Landis, undoubtedly the 
greatest proponent of the New Deal theory of administration,'*^ analogized ju- 
dicial review of a regulation to the task of reviewing legislation. He justified 
the high burden necessary to overturn a regulation on the ground that "the 
administrative judgment . . . would tend ... to have much weight because of 
its assumed expertness."'*^ 

Although the APA imposed some limitations on the free rein of the experts, 
it was clearly built on the notion of agency expertise. The primary function of 
the rulemaking section was to provide an outreach by the agency for informa- 
tion that would help it exercise its discretion in shaping the rule while afford- 
ing an opportunity for the public to make its views known."^"* The APA itself 
required only scant procedures."*^ For significant rules, however, the legislative 
history indicates that agencies were expected to provide the public with an 
opportunity to participate through oral or written communications and consul- 
tations, consultation with advisory committees and interested organizations, 

ern legislative schemes such as those affecting housing, health, social security, and public services of 
many sorts." Id. at 98 n.l7. 

37. J. Landis, supra note 2, at 66 (broad and vague administrative standards typical of legislation in 
I930's); Jaffe, supra note 2, at 1186 (legislative objectives loosely defined in I930's). 

38. This "model lof) administration derived its content and its authority, not from legislative or 
imperial dictates, but from an assumed, comprehensive body of expertise available for the implementa- 
tion of legislative grants of authority." Jaffe, j-w/?/-^? note 2, at 1 187: see also J. Freedman, Crisis and 
Legitimacy 44-46 (1978) (reliance upon expertise was principal attribute of administrative theory 
under New Deal and before). 

39. Profesor Stewart analogizes this view of agency expertise to that of a doctor. The doctor consid- 
ers the patient's complaints, ascertains his general state of health, determines the cause of the malady, 
and prescribes a remedy. Stewart, supra note 3, at 1678. Just as few would argue that a doctor has too 
great discretion in treating a patient, the view was that the professionalism of the agency's stafl'held the 
government's power in check. Id. 

40. See Ackerman & Hassler, supra note 7, at 1471-73 (discussing three elements of New Deal 
model: affirmation of agency expertise, insulation of agencies from political control, and insulation 
from judicial oversight). 

41. The Attorney GeneraPs Committee on Administrative Procedure noted in 1941 that "[IJt should 
be enough that the administrative authorities are required, in case their regulations are called in ques- 
tion before a court, to demonstrate that they come rationally within the statutory authorization." Final 
Report, supra note 12, at 119. in 1939 the Supreme Court expressed the same sentiment: "So long as 
there is warrant in the record for the judgment of the expert it must stand. . . . The judicial function 
is exhausted when there is found to be a rational basis for the conclusions approved by the administra- 
tive body.'" Rochester Tel. Corp. v. United States. 307 U.S. 125, 145-46 (1939) (quoting Mississippi 
Valley Barge Line Co. v. United States, 292 U.S. 282. 286-87 (1934)); see also Securities & Exchange 
Comm'n v. Chenery Corp., 332 U.S. 194, 207 (1947) (court may disturb commission's decision only if 
decision lacks rational and statutory foundation). 

42. Professor Jaffe called Landis "one of [the New Deal's] . . . most important intellectuals." Jaffe, 
supra note 2, at 11 87. 

43. Ld.n<X\s, Administraiive Policies and ihe Couris, 47 Yale L.J. 519, 533 (1938). 

44. As the Attorney General's Committee on Administrative Procedure noted in 1941, "Participatioji 
... in the rule-making process is essential in order to permit administrative agencies to inform them- 
selves and to afford adequate safeguards to private interests." Final Report, supra note 12, at 103. 

45. Administrative Procedure Act § 4(a), 5 U.S.C § 553(a) (1976) (requiring notice of proposed 
rulemaking and giving interested persons opportunity to comment). 
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and informal hearings."*^ As a compromise with those who advocated more 
formal procedures, agencies were directed to consider the data submitted and 
to explain the basis of its rule in order to force the agency to actually consider 
the material.'*'^ The agency was not, however, limited to the facts contained in 
any record made in the rulemaking proceeding. "Accordingly," the Attorney 
General explained in 1947, "an agency is free to formulate rules on the basis of 
materials in its files and the knowledge and experience of the agency, in addi- 
tion to the materials adduced in public rulemaking proceedings.'"*^ Whether or 
not the expertise model of the regulatory agency ever gained universal accept- 
ance,"*^ it clearly exerted a major influence in the development of regulatory 
procedures. 

Beginning in the mid-1960's, regulatory procedure began its evolution to- 
ward the hybrid process. New regulatory programs were enacted; many of 
these directly regulated technology of iilvolved broad, complex economic mat- 
ters. ^^ Both forms of regulation require an agency to develop large amounts of 
factual material before issuing a rule. With the advent of factually bound rules, 
the minimum procedures of the APA were no longer sufficient. New statutes 
augmented the notice and comment process by requiring substantial evidence 
to support a rule.^' 

The courts also played a role in exp^hdiilg administrative procedures. They 
required agencies to explain the reasorts for their actions in ililich greater de- 
tail^? and directed agencies to develop far more factual information to suf>pbrt 



46. See supra note M (discussing procedures for economic regulation). 

47. See supra notes 12, 20 (discussing procedures enacted in APA). 

48. U.S. Dep't of Justice, Attorney General's Manual on the Administrative Procedure 
ACT 31-32 (1947) 

49. Professor Jaffe argues that an essiertiial ingredient of the New Deal model was thai there was 
broad public opinion to support the political goals of the agencies and, hence, there was a political 
philosophy against which the agencies could operate. Jafle, supra note 2, at 1 186. He noted: 

But, we came to see that the Landis model, if taken as a generalization valid foY all adminis- 
trative agencies at all times, makes certain uritcnable assumptions; the existerice in each case 
of. relevant, value-free concepts, and an administration located at any given rnoment of time 
outside the political process, that is to say, outside or insulated from the power structure. 

Id. at 1 187. He also observes that at the time Landis wrote, the agencies that Landis used as a model 
for his theory were becoming not only ineffective but ha'rriiful. Id. 

50. William Lilley, III and James C. Miller, 111, list 30 new regulatory programs enacted from 1970 
through 1975, nineteen of which were based on technology and nine of which involved complex eco- 
nomic matters. Lilley & Miller, The New "Sociai Reguldiiort'\ 47 Pub. Interest 49, 52 (1977). For 
example, in the National Traffic and Motor Vehicle Safety Act of 1966, 15 tJ.S.C. §§ 1381-1431 (1976), 
Congress struck a compromise, perhaps unwittingly, between formal and informal rulemaking when it 
required the Secretary to file a "record of the proceedings," id. § 1394(a)(1), and authorized a reviewing 
court to order the taking of "additional evidence . . . before the Secretary," id. § 1394(a)(2). In the 
Occupational Safety and Health Act, 29 U.S.C. §§ 651-678 (1976), Congress provided that "[t]He deter- 
minations of the Secretary shall be conclusive if supported by substaiitial evidence in the record consid- 
ered as a whole." Id. § 655(f). Congress also required OiSHA to provide a hearing when developing a 
rule. Id. § 655(b)(3). Both seem to be based on the notion that the agency should develop a more 
substantial factual basis for a rule than contemplated by the bare APA rulemaking procedures. See 
Industrial Union Department, AFL-CIO v. Hodgson, 499 F.2d 467, 473 (D.C. Cir. 1974) (legislative 
history of OSHA shows that Congress required procedures for rulemaking more formal than informal 
procedures of APA). 

51. See DeLong, supra note 17, at 290-92 (describing recent statutes requiring that agencies justify 
rules with "substantial evidence"). 

52. See Portland Cement Ass'n v. ftuckelshaus, 486 F.2d 375, 392, 402 (D.C. Cir. 1973) (ordering 
EPA on remand to respond to industry's ti^chhicai objections to promulgated standards), cert, denied. 
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rules. '^-^ Courts also augmenled the standard of judicial review and began to 
conduct careful and searching reviews of the data agencies developed to sup- 
port a rule^'* and the methodology used to progress from that data to the rule.^^ 
Ultimately the ^'rational basis" lest^^ was discarded in favor of the "hard look" 
standard of review. ^^ 

Along with expanded procedures and more stringent judicial review, private 
parties were granted a more active role in rulemaking. Perhaps under the New 
Deal theory, the agency was relied upon to use its expertise to assess the com- 
peting values within our society and to distill what constituted the '^public in- 
terest." Accordingly, private parties did not participate directly in a proceeding 
and, indeed, were excluded from participation because the agency's role was to 
reconcile the competing interests alone. ^^ This view, too, was discarded. ^*^ The 
right of direct participation in the rulemaking proceeding was expanded^^ by 

417 U.S. 921 (1974); Kennecott Copper Corp. v. EPA, 462 F.2d 846, 850-51 (DC. Cir. 1972) (ordering 
EPA on remand to supply basis on which agency reached promulgated standard). 

53. See United Slates v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 252-53 (2d Cir. 1977) (dis- 
missing government's complaint against manufacturer for violation of food and drug laws because 
Food and Drug Administration (FDA) failed to answ^er vital questions raised during comment period); 
International Harvester Co. v. Ruckelshaus. 478 F.2d 615, 648 (D.C, Cir. 1973) (remanding to EPA to 
conduct further proceedings to consider methodological feasibility of promulgated standard); Kenne- 
cott Copper Corp. v. EPA, 462 F.2d 846, 850-51 (D.C. Cir. 1972) (ordering EPA on remand to supply 
factual basis on which agency promulgated standard). 

54. Although it did not involve rulemaking, the Supreme Court's decision in Citizens to Preslrve 
Overton Park, Inc. v. Volpe, 401 U.S. 402 (1971), set the tone for the increase injudicial review of 
rules that followed: 

(T]he court musl consider whether the decision was based on a consideration of the relevant 
factors and whether there has been any clear error of judgment. . . . Although this inquiry 
into the facts is to be searching and careful, the ultimate standard of review is a narrow one. 
The court is not empowered to substitute its judgment for that of the agency, 

M at 416. 

55. See Portland Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 393, 402 (D.C. Cir. 1973), cer/. denied, 
417 U.S. 921 (1974) (remanding to EPA to explain methodology and scientific basis used to formulate 
standard). 

56. As one commentator has noted, "Prior to about 1970 the courts would uphold a rule unless it 
were demonstrably irrational." DeLong, supra note 17, at 286. 

57. The term "hard look" derives from Judge Leventhal's opinion in the licensing case of Greater 
Boston Television Corp. v. FCC, 444 F.2d 841 (D.C. Cir. 1970), cert, denied, 403 U.S. 923 (1971). 
Judge Levenlhal commented in Greater Boston Television on the duty of an agency to look at the issues: 

If satisfied that the agency has taken a hard look at the issues with the use of reasons and 
standards, the court will uphold its findings, though of less than ideal clarity, if the agency's 
path may reasonably be discerned, though of course the court must not be left to guess as to 
the agency's findings or reasons. 

Id. at 851. He made clear that the presumption of agency expertise is not sufficient to overcome a strict 
look at the agency's action: "Expertise is strengthened in its proper role as the servant of government 
when it is denied the opportunity to become 'a monster which rules with no practical limits on its 
discretion'. . . . The deference owed to an expert tribunal cannot be allowed to slip into judicial 
inertia.' " Id. at 850 (quoting Volkswagenwerk Akliengesellschaft v. Federal Maritime Comm'n, 390 
U.S. 261, 272 (1968)). Judge Leventhal's later opinions in Portland Cement and International Harvester, 
supra notes 52 & 50, are perhaps the epitome of the hard look standard of judicial review. 

58. See Williams, supra note 13, at 275 (agencies once considered to be representatives of public 
interest). 

59. See Stcwarl, supra note 3, at 1748-52 (wide variety of private interests which will be affected by 
administrative action may be represented by private parties through participation in administrative 
proceedings and in seeking judicial review of administrative action). 

60. The Supreme Court in Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense 
Council, Inc., 435 U.S. 519 (1978), called a hah to the imposition by lower courts of additional proce- 
dures beyond those provided in the APA and the respective substantive statutes. The Court stated: 
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requiring hearings and by forcing agencies to respond to the parties' argu- 
ments.^' The New Deal "expert" model of administrative agencies was repudi- 
ated in fact, if not expressly. 

Moreover, Congress imposed entirely new controls to protect the impartial 
rationality of the agency's decision. The Federal Advisory Committee Act,^^ 
the Sunshine Act^^ and its ex parte rules,^"* and the Freedom of Information 
Act^^ were all directed toward increasing the accountability of agencies. The 
goal of such legislation was to require an agency to make up its own mind, 
untainted by partisan influence, and to subject the decision to public inspection 
to ensure that it considered only the proper factors. 

Changes also occurred on the political level. The White House undertook an 
increasingly activist role in influencing the exercise of agencies' discretions^ 



"Agencies are free to grant additional procedural rights in the exercise of their discretion, but reviewing 
courts are not free to impose them if the agencies have not chosen to grant them." Id. at. 524. The 
concern seems to be that by excessively relying on courtroom techniques to the exclusion of the infor- 
mal give and take, courts over-formalize the informal rulemaking process. See DeLong, supra note 17, 
at 315 {Vermont Yankee manifests fear of judicializing informal rulemaking by increasing procedural 
xt.Q^\i^vs\^x\.\.i)\, see also supra note 17 (discussing Vermont Yankee); cf. supra note 28 (citing 1941 Final 
Report of the Attorney General's Committee on Administrative Procedure, which recommended hold- 
ing informal conferences among interested parties because such pr^tice allows for give and lake). 

61. See Portland Cement Ass'n v. Ruckelshaus, 486 F,2d 375, 39^, 402 (D.C. Cir. 1973) (ordering 
EPA to respond to industry's technical objections to promulgated standards). 

62. 5 U.S.C. app. §§ 1-15 (1976). 

63. Government in the Sunshine Act. Pub. L. No. 94-409, 90 Stat. 1241-48 (1976) (codified in scat- 
tered sections oi\}.^.Q.)\see id. § 3(a) (codified at 5 U.S.C. § 552b (1976)) (providing for open meetings 
of certain agency proceedings), 

64. Administrative Procedure Act, Pub. L. No. 89-554, § 554(d), 80 Slat. 381, 384 (1966) (codified at 
5 U.S.C. § 554(d) (1976)) (prohibiting ex parte contacts between judicial officer and interested parties 
during adjudication); Government in the Sunshine Act, Pub. L. No. 94-409 § 4(a). 90 Stat. 1241, 1246- 
47 (1976) (codified at 5 U.S.C. § 557(d) (1976)) (prohibiting ex parte communications between inter- 
ested persons and agency personnel involved in decision making during and after hearings conducted 
for adjudication and formal rulemaking). See Home Box Office, Inc. v. FCC, 567 F.2d 9, 57 (D.C. Cir.) 
(once notice of proposed rulemaking issued, no agency official should discuss related matters with inter- 
ested party; if ex parte contact occurs, any communication must be placed in public file for comment by 
interested parties), cert, denied, 434 U.S. 829 (1977). 

65. 5 U.S.C. § 552 (1976 & Supp. IV 1980) (requiring agencies to make public agency rules, opinions, 
orders, records, and proceedings). 

66. Executive Orders 12,291, 12,044 and 1 1,821, supra note 8, required agencies to consider the cost 
of their actions for at least the major rules. In 1974 Congress created the Council on Wage and Price 
Stability to monitor federal agencies to determine the extent to which their activities contributed to 
inflation. Council on Wage and Price Stability Act, Pub. L. No. 93-387, § 3(a)(7), 88 Stat. 750, 750 
{X'^lAY reprinted in 12 U.S.C. § X'^m {\^lh\ amended by ?\x\y.V..^o. 93-449, § 4(e), 88 Slat. 1364, 1367 
(1974), Pub. L. No. 94-78, §§ 2(a), 3-7, 89 Slat. 411,412 (1975), Pub. L. No. 95-121, §6, 91 Stat. 1091, 
1092 (1977). Pub. L. No. 96-10, §§ 1-5, 96 Stat. 21-23 (1979). See J. Miller & B. Yandle, Benefit- 
Cost Analyses of Socjal Regulatjon 5-6 (1979) (Council on Wage and Price Stability created to 
monitor inflationary activities of private sector and federal agencies; agencies had to estimate benefits 
and costs of major rulemaking). The council also had the authority to intervene in a proceeding before 
an agency if it believed that a possible outcome of the proceeding would have an inflationary impact. 
Pub. L, No. 93-387, § 3(a)(8), 88 Slat, at 751. The authority conferred by the act expired by the terms of 
the act on September 30, 1980. Id § 7. 

President Carter established the Interagency Regulatory Analysis Review Group to review the agen- 
cies' identification of the costs and benefits of their actions, their explanations of whether they had 
chosen the most cost effective solution, and their explanations of why they had selected a certain solu- 
tion. See Eads, Harnessing Regulation, Regulation, May-June 1981, at 19-20. The Reagan adminis- 
tration has consolidated oversight functions of both the Council and the interagency group in the 
Presidential Task Force on Regulatory Relief, chaired by the Vice President and staffed by the Office of 
Information and Regulatory Affairs of the Office of Management and Budget. Id. 
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and in coordinating disparate and sometimes conflicting national goals.^^ Con- 
gress placed the bulk of the vast number of new programs squarely in the 
executive branch and generally rejected the New Deal notion of insulating 
agencies from political control through the creation of "independent" agencies 
that combined the three functions of government.^^ At times, especially in the 
environmental field, Congress abandoned the concept of broad discretion by 
requiring the agency to achieve specified goals, to set its regulatory goals in 
advance, and to establish by rule the means for achieving those goals.^'^ More- 
over, all of these requirements were to be accomplished in public proceedings 
rather than through rehance on the internal workings of an expert staff7*^ In 
addition, Congress attempted to control the agency's exercise of discretion 
through more frequent use of a legislative veto enabling Congress to invahdate 
a rule promulgated by an agency. ''^ 



67. See Sier-a Club v. Costle, 657 F.2d 298, 312, 404-408 {X^.C. Cir. 1981) (during EPA rulemaking 
on air pollution emission standards, the President, his staff, and high ranking officials of executive 
branch met to discuss issues presented by proposed rulemaking; court held meeting did not violate 
procedural rule prohibiting ex parte meetings after comment period); American Bar Association, 
Commission on Law and the Economy, Federal Regulation: Roads to Reform 68 (1979) 
(making wise balancing choices among courses of action that pursue one or more conflicting and com- 
peting objectives one centra! task of modern democratic government); Ackerman & Hassier, supra note 
7, at 1542 (discussing executive branch intervention into rulemaking challenged in Sierra Club v. 
Costle), 

68. The Consumer Product Safety Commission, established by the Consumer Product Safety Act 
§4, 15 U.S.C. §2053 (1976), and the Commodity Futures Trading Commission, established by the 
Commodity Futures Trading Act § 2(a)(2)-(l 1), 7 U.S.C. § 4a (1976 & Supp. IV 1980), are throwbacks 
to the New Deal concept of an independent agency. Each may promulgate rules, prosecute violations, 
and adjudicate violations. 7 U.S.C. § 4a; 15 U.S.C. § 2053. The Federal Election Commission (FEC) 
may also issue rules. Federal Election Commission Act § 310(a)(8), formerly § 31 1, added by Pub. L. 
No. 93-443, § 208(a), 88 Stat. 1263, 1282 (1974), renumbered by Pub. L. No. 94-283, § 105, 90 Slat. 475, 
481 (1976), 2 U.S.C. § 437d(a)(8) (1976 & Supp. IV 1980). Although the FEC may issue subpoenas for 
investigation and seek an accommodation with those whom it believes may be violating the law, it must 
bring a civil action in court to enforce the law. Id. § 310(g), 2 U.S.C. § 437(g). The Occupational Safety 
and Health Review Commission (OSHRC) hears cases brought to contest citations issued by the Occu- 
pational Safety Administration (OSHA), Occupational Safety and Heahh Act § I2(i), 29 U.S.C. § 661(i) 
(1976 & Supp. IV 1980), but does not have policy making authority. The Federal Mine Safety and 
Health Review Commission has similar authority and structure with respect to mining. Federal Mine 
Safety and Health Review Commission Act, 30 U.S.C. § 823 (1976 & Supp, IV 1980). The Merit 
Systems Protection Board was created as part of the reorganization of the duties of the former Civil 
Service Commission. Merit Systems Protection Act § 202(a), 5 U.S.C. § 1201 (1976 & Supp. IV 1980). 
The Postal Rate Commission, 39 U.S.C. §3661 (1976), resulted from the reorganization of the Post 
Office. Id The Equal Employment Opportunity Commission (EEOC) does not have the authority to 
issue rules and may seek only voluntary compliance or bring civil actions against employers or unions. 
Equal Employment Opportunity Act § 706(b), (f)(]), 42 U.S.C. §§ 2000e-5(b), (0(1) (1976). The EEOC, 
however, may promulgate rules to prohibit discrimination in employment by the federal government. 
Exec. Order. No. 12,106, reprinted in 42 U.S.C. § 2000e-4 app. at 600-01 (Supp. IV. 1980). 

69. See Clean Air Act Amendments of 1970 § 109, 42 U.S.C. § 7409 (1976 cS: Supp. IV 1980) (requir- 
ing EPA to promulgate by regulation air quality standards which specify level of air quality requisite to 
protect public welfare); see also Ackerman & Hassier, supra note 7, at 1474-79 (Clean Air Amendments 
forced EPA to specify its ends more clearly than required by New Deal model). 

70. See supra notes 62-65 (discussing FACA, Sunshine Act and its ex parte rules, and FOIA). 

71. Federal Trade Commission Improvements Act (FTCIA), 15 U.S.C. §57a-l (Supp. IV 1980) 
(Federal Trade Commission must submit promulgated rules to Congress; rules become effective unless 
both houses of Congress adopt concurrent resolution disapproving such rule); House Comm. on 
Rules, 96th Cong., 2d Sess., Studies on the Legislative Veto I (Comm. Print 1980) (summariz- 
ing uses of legislative veto); see generally Scalia, The Legislative Veto: A False Remedy for System Over- 
load, Regulation, Nov.-Dec. 1979, at 19 (criticizing- legislative veto). The United States Court of 
Appeals for the District of Columbia Circuit recently declared § 57a- 1 of the FTCIA unconstitutional. 
Consumers Union v. FTC, No. 82-1737, slip op. at 6 {D.Q. Cir. Oct. 22, 1982). The court relied on its 
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These changes coalesced"^^ to convert the agency from an expert guardian of 
the pubhc interest to a form of "umpire, ""^^ albeit an active one. An agency 
now must review the issues involved in a proposed regulation and make an 
initial, tentative determination of the factual basis to support a proposed 
rule.^"* During this developmental process, and certainly once the rulemaking 
proceeding begins, interested persons may submit factual data and policy ar- 
guments that the agency must consider in reaching its final decision on the 
rule7^ The agency, like an umpire, then assesses the competing contentions, 
those of the various parties and of its own staff, and weighs the relevant facts 
and policy in light of the criteria of the statute under which the agency 
operates. 

The parties' participation is a method of ensuring that the agency has ade- 
quate information on which to base its action. ^^ Participation also has an im- 
portant additional role. To the extent that the agency is "bound" by the record 
of the rulemaking proceeding, the parties can confine the range of discretion 
available to the agency through the development of the rulemaking record. ^"^ 

decision in Consumers Energy Council of America v, FERC, 673 F.2d 425 (D.C. Cir. 1982), appeal 
docketed, 51 U.S.L.W. 3099 (U.S. Aug. 2, 1982). 

72. More accurately, the changes occurred piecemeal in response to the perceived failures of the 
expert model of the agency and its regulatory programs. 

73. Williams, supra note 13, at 276 (agency no longer acts as policymaker representing the public by 
merely hearing point of view of parties and then making its decision, but rather now acts like umpire in 
reaching policy decisions as resuU of adversary activity of competing groups). In Scenic Hudson Pres- 
ervation Conference v. FPC, 354 E.2d 608 (2d Cir. 1965), however, the United States Court of Appeals 
for the Second Circuit explicitly stated that agencies should not be considered umpires: 

In this case, as in many others, the Commission has claimed to be the representative of the 
public interest. This role does not permit it to act as an umpire blandly calling balls and 
strikes for adversaries appearing before it; the right of the public must receive active and 
affirmative protection at the hands of the Commission. 

Id. at 620. This passage is cited with approval in Calvert Cliffs Coordinating Committee v. United 
Slates Atomic Energy Commission, 449 F.2d 1 109, 1 1 19 n. 21 (D.C. Cir. 1971). This court's statement is 
not inconsistent with the analysis in this article because the Second Circuit used the term umpire in a 
different sense than it is used in this article. In Scenic Hudson Preservation Conference , the court meant 
only that the agency may not sit back passively and rely exclusively on the parlies to raise issues and 
present facts before the agency is obligated to consider them. See 354 F.2d at 620-21 (Federal Power 
Commission (FPC) has affirmative duty to take the initiative to inquire into and consider all relevant 
facts). The Scenic Hudson court required that the agency's action be supported by an adequate explora- 
tion of the issues and the facts even if the agency itself must develop them. fd. As the term is used in 
this article, the agency acts as an "umpire" in that parties participate to a far greater extent than under 
the New Deal model, and the agency itself is called upon to resolve their competing contentions. The 
Supreme Court also has made clear that intervening parties have a responsibility to raise and support 
issues in which they are interested so that the agency may consider their position. Vermont Yankee 
Nuclear Power Corp. v. Natural Resources Defense Council, Inc., 435 U.S. 519, 553-54 (1978); Rod- 
gers, A Hard Look at Vermont Yankee: Environmental Law Under Close Scrutiny, 67 Geo. LJ. 699, 
719(1979). 

74. See I K. Davis, Administrative Law Treatise fl 6.2, at 452 (1978) (under APA, agency must 
analyze and consider all relevant matter in determining factual basis of rule). 

75. International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 648 (D.C. Cir. 1973) (EPA must make 
reasoned presentation of reliability of its methodology to overcome prima facie conclusion supported 
by evidence submitted by industry as interested parly); see also supra note 20 (discussing legislative 
history of APA showing that agency must analyze all relevant matters presented). 

76. See Eisenberg, supra note 29, at 417 (requiring the agency to pay attention to the parties' proofs 
and arguments serves purpose of assuring that decisions well informed); supra notes 44-47 and accom- 
panying text (discussing function of parties participation in rulemaking). 

77. Some may object to the use of the word "record" to define the collection of material developed 
by an agency in support of a rule and the submissions of private parties concerning the rule, on the 
ground that the word "record" connotes something far more formal than such a collection and gener- 
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The record of the rule must reflect that the agency considered the appropriate 
issues^^ and must contain substantial support for factual determinations.^*^ 
Thus, the parties could exercise some control over an agency's discretion by 
participating in the hybrid process //" all the issues could be resolved simply by 
conducting factual research and placing it in the record. 

Rulemaking proceedings, however, rarely turn on such clearly delineated 
issues. Agencies frequently must make decisions on inadequate, incomplete, 
and generally unsatisfactory evidence.**^ This is either because it would take 
too long to develop a consensus by means of the normal scientific method of 
the publication of results, peer comment, and replication of work by impartial 
observers,*^' or because the question lies beyond current scientific or technical 
abilities. ^^2 Moreover, even if the best possible evidence were adduced, major 
policy questions would remain. The United States Court of Appeals for the 
District of Columbia Circuit observed: 

From extensive and often conflictiiig evidence, the Secretary in this 
case made numerous factual determinations. With respect to some of 
those questions, the evidence was such that the task consisted primar- 
ily of evaluating the data and drawing conclusions from it. The court 
can review that data in the record and determine whether it reflects 
substantial support for the Secretary's findings. But some of the 
questions involved in the promulgation of these standards are on the 
frontiers of scientific knowledge, and consequently as to them insuffi- 

ally would mean documentary material that is accepted into evidence along with sworn testimony. To 
overcome such an objection, at least one current regulatory reform bill refers to the rulemaking "'file" 
instead of "record." S. 1080, 97lh Cong., 1st Sess. § 2(c)(1)(F) (1981). This article uses the term ''rec- 
ord" because il has a long history. See Pedersen, Formal Records and Informal Rulemaking, 85 Yale 
L.J. 38, 62-63 (1975) (discussing use and meaning of term ''record"). Moreover, the term adequately 
describes the materials the agency considers in developing a rule. It is not meant to be limited lo 
maieriaJ thai can be accepted inio evidence in a formal proceeding. See Administrative Conference of 
the United Stales, Pfe-enforcement Judicial Review of Rules of General Applicability, Recommenda- 
tion No. 74-4, I C.F.R. § 305.74-4(1) (1981) (in statutes pertaining lo judicial review of rules adopted 
under Administrative Procedure Act, 5 U.S.C. § 553, ''record" means notice, comments and documents 
submitted by interested persons, transcripts, other factual information considered, reports of advisory 
committees, and agency's concise general statement or final order). 

78. See supra notes 12 & 20 (discussing legislative history of APA indicating that APA requires 
statement of basis and purpose of rule and indication that agency considered positions of parties); supra 
note 52 and accompanying text (discussing judicially imposed procedural requirements additional to 
APA). 

79. This means, of course, that the agency must not only be able to show material that fairly supports 
its position, but that it must discount that material by data pointing in a contrary direction. Aqua Slide 
'N' Dive Corp. v. Consumer Prod. Safely Comm'n, 569 F.2d 831, 838, 841 (5th Cir. 1978) (setting aside 
standard that was not supported by substantial evidence, in part because agency failed to rebut inter- 
ested parties' objections); cf. United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 252 (2d Cir. 
1977) (agency may not leave unanswered vital questions raised by cogent, material comments); Port- 
land Cement Ass'n v. Ruckelshaus, 486 F.2d 375, 392, 402 (D.C. Cir. 1973) (ordering EPA on remand 
to respond lo industry's technical objections to promulgated standards), cert, denied, 417 U.S. 921 
(1974). 

80. See M. Wessel, Science and Conscience 144-45 (1980) (resolution of socioscientific disputes 
must be accomplished on basis of incomplete, inadequate research because issues must be resolved 
before completion of research). 

81. /^ at 42-43, 144-45. 

82. See McGarity, Subsiamive and Procedural Discretion in Administrative Resolution of Science Pol- 
icy Questions: Regulating Carcinogens in EPA and OSHA, 67 Geo. L.J.. 729, 729 (1979) (agencies and 
courts often must resolve scientific questions about which there is much uncertainty and dispute in 
scientific community). 
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cient data is presently available to make a fully informed factual de- 
termination. Decision making must in that circumstance depend to a 
greater extent upon policy judgments and less upon purely factual 
analysis. Thus, in addition to currently unresolved factual issues, the 
formulation of standards involves choices that by their nature require 
basic policy determinations rather than resolution of factual 
controversies.*^^ 

Although parties participate in the rulemaking process by presenting facts 
and arguments through procedures tailored more to develop the factual basis 
of rules than to reach agreement on policy,^"* policy questions ultimately are 
decided largely by the agency. The agency virtually always retains a broad 
range of discretion, the exercise of which involves inherently political choices. 
For example, the agency decides which "facts" are relevant to the decision and 
how to reconcile such competing values as energy development versus environ- 
mental protection, or safety versus costs.**^ The statutes usually provide little 
guidance. *^^ Commenting on this lack of guidance, Professor Jaffe stated that 
"Where in form or in substance the legislative design is incomplete, uncertain, 
or inchoate, a political process will take place in and around the agency, with 
the likely outcome a function of the usual variables which determine the prod- 
uct of lawmaking institutions. "'^^ Professor Stewart characterized the problem 
similarly: 

Today, the exercise of agency discretion is inevitably seen as the es- 
sentially legislative process of adjusting the competing claims of vari- 
ous private interests affected by agency policy. . . . 

. . . [T]he application of legislative directives requires the agency to 
reweigh and reconcile the often nebulous or conflicting policies be- 
hind the directives in the context of a particular constellation of af- 
fected interests. The required balancing of policies is an inherently 



83. Industrial Union Depl., AFL-CIO v. Hodgson, 499 F.2d 467, 474-75 (D.C, Cir. 1974). As one 
commentator has noted. 

Disputes over siandard-seiting arise in large part because traditional approaches to regulation, 
and the administration of regulations, do not work as intended. In theory, experts or special- 
ists are supposed to set guidelines based on objective scrutiny of the best scientific information 
available to them. Yet, every standard also involves an assessment of risks and a decision 
about the distribution of costs and benefits. Although the process of setting environmental 
quality standards involves technical analysis, it also involves subjective or political judgments. 
Furthermore, when standards are set on the basis of analyses prepared by the staffs of regula- 
tory agencies that are suspected of not being neutral, but are sympathetic to the interests they 
are supposed to be regulating, the prospect of conflict increases. Both development and envi- 
ronmental interests have come to suspect that regulatory agencies are more sympathetic to the 
other side. 

Susskind, Environmental Mediation and the Accountability Problem^ 6 Vt. L. Rev. 1, 13 (1981). 

84. The parlies may, of course, make policy arguments and seek to persuade the agency as to the 
wisdom of their position. The current method of judicial review, however, seems to require an agency 
to demonstrate more rigorously why it makes the factual determinations that support its rule than why 
it makes policy choices. 

85. An excellent review of the literature discussing the nature of the value choices the agency must 
make in establishing almost any significant regulation appears in Senate Comm. on the Judiciary, 
The Regulatory Reform Act, S. Rep. No. 284, 97th Cong., 1st Sess. 52-64 (1981). 

86. T. Lowi, supra note 3, at 117. 

87. Jaffe, supra note 2, at 1 189. 
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discretionary, ultimately political procedure.***^ 

The resolution of these political questions has resulted in a crisis of legiti- 
macy that is the current malaise. '^'^ Agency actions no longer gain acceptance 
from the presumed expertise of its staff."**^ It is no longer viewed as legitimate 
simply because it fills in the gaps left by Congress, or because it is guided by 
widely accepted public philosophy. To the extent that rulemaking has political 
legitimacy, it derives from the right of affected interests to present facts and 
arguments to an agency under procedures designed to ensure the rationality of 
the agency's decision.*^' Although this process confines and narrows agency 
discretion, it does not provide a forum suitable for the resolution of the polit- 
ical questions or for the exercise of subtle value choices.^^ 

Political decisions necessarily have no purely rational or "right" answer. 
Yet, the current regulatory procedures do not permit the parties to participate 
directly — to share in reaching the ultimate judgment, which is what provides 
the legitimacy to political decisions. Although the agency, like the umpire, 
makes the decision alone, "^^ a multitude of political forces influence that deci- 
sion. Because there is no overriding or generally accepted reason to have faith 
in the choices made by the agencies,^"* rules issued after even the most ardent 



88. Slewarl, supra note 3, ai 1683-84. Professor Stewart continues, 

The ideal of rational decision assertedly consists in the best resolution and harmonization of 
conflicting interests, but since there is generally no agreed-upon criterion of what constitutes a 
"best solution," decisionmaking will normally be a question of preferring some interests to 
others. After even the most attentive consideration of the contending affected interests, there 
is still the inescapable question of the weight to be accorded to each interest and the values 
invoked in its support. Statutory directives will generally be of little assistance in assigning 
weights to the various affected interests, since the problem of broad agency discretion gener- 
ally grows out of a legislative inability or unwillingness to strike a definitive balance among 
competing values and interest groups. 

Id. at 1779. 

89. J. Frf.edman. supra note 38, at 6-7 (agency exercise of lawmaking powers without political ac- 
countability of legislature and exercise of adjudicatory power without the tenure and independence of 
judiciary has led to recurrent sense of crisis): T. Lowi, supra note 3, at 92-126 (agency regulation with- 
out sufficient legislative direction has resulted in "policy without law" and "decline of law"). 

90. Indeed, because complex scientific and technical issues are involved in many rulemakings, rarely 
will a member of the agency's staff be a recognized authority in the subject matter. 

91. This appears to be the goal of the multitude of judicial decisions and most of the recently pro- 
posed legislation. See supra notes 52-71 and accompanying text (discussing development of more strin- 
gent judicial review of agency decisions and recent legislation providing parties with more active rol'es 
and ensuring rationality of decisions). 

92. Susskind & Weinstein, Toward a Theory of Environmental Dispute Resolution. 9 B.C. Envtl. 
Aff. L. Rfv. 3! 1, 324 (1980) ("environmental disputes are at least as much value disputes as scientific 
controversies"). 

93. As one commentator describes the decisionmaking process: 

In the U.S., there was essentially a two-step decision-making process, one that is repeated 
again and again when new regulatory agencies deal with mega-problems. In the first step, a 
small group of agency officials . . . decide on the contents of the final regulation. They do 
this in isolation, and their decision is a secret until they announce it. These officials rely, of 
course, on the hearing record, posthearing submissions, and their own expertise, but they write 
the regulation by themselves, and none of the parties who will be directly affected by the 
decision know what the decision will be until it is published. Until the announcement, these 
parlies must make do with rumor and suspense. 

J. Badaracco, a Study of Adversarial and Cooperative Relationships between Busjness 
AND Government in Four Countries: A Report to the Office of Technology Strategy and 
Evaluation of the U.S. Dep't of Commerce 212 (1981). 

94. Complaints about the policy judgments of agencies are, of course, legion. One commentator 
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hybrid process lack legitimacy. 

Hybrid rulemaking has become a surrogate for direct participation in the 
political decision because parties have no means of direct participation in the 
policy choice. Parties can limit the agency's range of choices only by influenc- 
ing the record.^^ As a result, the process of developing the record has become 
bitterly adversarial."^^ Such adversity may be an inevitable concomitant of the 
regulatory state in which massive costs and benefits are at stake; it may even be 
the best way of reaching many decisions. This adversarial system, however, 
fails to provide a mechanism for deciding the inherently political issues in a 
politically legitimate way. Groups aff'ected by a regulation need the opportu- 
nity to actually participate in its development if they are to they have faith in 
it. A participatory process would have positive merit in and of itself because a 
resulting regulation would be based on the consensus of those who would be 
affected by it, which is, after all, the nature of political decisionmaking."^"^ 
Achieving the consensus of interested parties would also reduce many of the 
problems caused by the current adversarial process of developing regula- 
tions.^^ Before considering administrative decisionmaking based on consensus, 
the next section evaluates the advantages and disadvantages of the adversarial 
process. 

II. The Adversarial Process 

A. BENEFITS OF THE ADVERSARIAL PROCESS 

The adversarial process has many benefits.^^ It provides a strong incentive 
for those interested in the outcome to develop and present factual and policy 
arguments for the decisionmakers to consider. Thus, the adversarial process is 

summarizes the broad disquiet with which regulatory decisions are viewed: "[E|nvironmentalists and 
developers agree that government regulatory agencies figure costs and benefits incorrectly. Environ- 
mentalists argue that environmental protection is still being undervalued. Developers contend that 
arbitrary and time-consuming regulatory requirements add unnecessarily to the cost of doing business." 
Sussk\nd, su/fra note 83, at I [; see a/so SlQwari, supra note 3, at 1684-88 (compiling many of complaints 
about agency policy decisions). Many theories are offered to explain why agencies make the policy 
choices they do. See generally Schuck, Book Review, 90 Yale L.J. 702 (1981) (reviewing The Politics 
OF Regulation (J. Wilson ed. 1980)). 

95. Address by Senator William V. Roth, Jr., before the Plenary Session of Administrative Confer- 
ence of the United Slates (December 11, 1981) (party's main tool to control agency's discretion in 
adversarial rulemaking process is to influence the record on which the agency bases its rule). 

96. Murray Weidenbaum, former Chairman of the Council of Economic Advisors, wrote, "The rela- 
tionship between business and government in the United States can be described as being basically 
adversarial in nature." Weidenbaum, A New Model of Governmental Decision Making, in The Busi- 
ness-Government Relationship: A Reassessment 65, 65 (N. Jacoby ed. \91b)\ see also Fox, Break- 
ing the Regulatory Deadlock, Harv. Bus. Rev., Sept.-Oct. 1981, at 97, 97 (most dealmgs between 
business and government are adversarial); Reich, Regulation by Confrontation or Negotiation?, Harv. 
Bus. Rev., May-June 1981, at 82, 83 (same); Note, Rethinking Regulation: Negotiation as an Alternative 
lo Traditional Rulemaking, 94 HaRV. L. Rev. 1871, 1871 (1981) (current proposal for administrative 
reform responds to criticism that regulatory process is excessively adversarial). 

97. Properly implemented, a consensus solution "depends for its legitimacy not upon its objective 
rationality, inherent justice, or the moral capital of the institution that fashioned it, but upon the simple 
fact that it was reached by consent of the parlies affected." Schuck, Litigation, Bargaining, and Regula- 
tion, Regulation, July-Aug. 1979, at 26, 31. 

98. "What is needed is a new view of the proper role of an agency. . . . [A]gencies should be viewed 
not primarily as decisionmakers in contested cases, but as a means of helping the parties in such cases 
work out a result that is both mutually acceptable and in the pubhc interest." Morgan, supra note 24, at 
55. 

99. Schuck, supra note 97, at 26. 
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a powerful means of generating information.'^ Because it ensures that each 
party knows the contentions of the others, each participant can demonstrate 
the errors in the competing positions.'*^' The adversarial process, therefore, 
functions as a quality control pointing out errors and weaknesses in any posi- 
tion. It also satisfies a deeply held belief that anyone affected by government 
decisions should have the opportunity to present his case to the agency making 
the decision in a way that forces the agency to consider the argument. '^^ It is a 
way of permitting affected parties to convince the decisionmaker that the 
party's position should prevail. '°^ 

B. DRAWBACKS OF THE ADVERSARIAL PROCESS 

On the other hand, the adversarial process has many drawbacks. The agen- 
cies and the private parties tend to take extreme positions, expecting that they 
may be pushed toward the middle. For example, an agency may propose a far 
more stringent regulation than it expects to issue ultimately because it expects 
the adversarial process to create considerable pressure for it to moderate its 
position.'^ Moreover, if the agency tempers its original proposal, the agency 
appears reasonable and responsive. 

The private participants tend to take extreme positions because they also 
expect to be drawn toward the middle as part of the adversarial process. Par- 
ticipants that oppose ^ny regulation or that hope to obtain a minimally intru- 
sive regulation may argue that no regulation is needed or that at most a weak 
one is required, and will tailor their evidence accordingly.'^^ Because the par- 
ties advocate the extreme, '^^ they may be reluctant to provide data to the 
agency and to each other because they fear the data may be misused or reveal 
weaknesses in the extreme position. '^"^ Thus, it is frequently difficult for parties 
to join forces, and frontally address the factual and policy questions. Instead, 
the parties dig in and defend their extreme positions. '^^ 



100. Id. 
lOL Id. 

102. Id 

103. Eisenberg, supra note 29, at 414-15. 

104. See J. B ad aracco, supra note 93, at 184 (when setting vinyl chloride emission standard, OSHA 
proposed extreme limit of "no detectable level"). 

105. See Reich, supra note 96, at 89 (professional representatives of interested parties often present 
extreme characterization of issues). 

106. See Interview with Anthony Z. Roisman, Hazardous Waste Section, Lands Division. United 
Slates Department of Justice, (May 6, 198 1) [hereinafter Roisman Interview] (parties take extreme posi- 
tions during rulemaking at Nuclear Regulatory Commission because they may challenge rule if the 
agency does not accept their position; at the challenge stage, they provide good data and more reason- 
able negotiating position) (copy on file at Georgetown Law Journal). 

107. In American Textile Mfg. Institute, Inc. v. Donovan, 452 U.S. 490 (1981), an industry represen- 
tative supplied OSHA with a cost estimate for industry compliance with cotton dust standard. Id. at 
523. In reference to the cost estimate, the industry representative stated, "I'm beginning to wish I 
hadn't said anything about this, which 1 did, and [now] I have to be helpful." Id. at 528 n.5L See 
Interview with James A. Rogers, formerly Associate General Counsel, EPA, (April 15, 1981) [hereinaf- 
ter Rogers Interview] (parties hold back data during rulemaking at EPA because they distrust govern- 
ment, fearing that it will not understand nuances and limitations on data) (copy on file at Georgetown 
Law Journal). 

108. See M. Wessel, supra note 80, at 48 (people use "sporting" tools of regulatory process, includ- 
ing extreme positions, to achieve goals); Fox, supra note 96, at 97 (regulatory procedures encourage 
exorbitant demands and dramatic presentations). 
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In addition, the adversarial process affects the presentation of proposals 
when people deal with each other as adversaries. A party is likely to encounter 
difficulty in expressing its true concerns ^*^^ because it may fear losing on issues 
of minor interest without gaining concessions on those it cares about a great 
deal. Moreover, a party may feel compelled to advocate a position it may not 
actually favor at the time to preserve the option of advocating that position in 
the future. Thus, the parties' presentations appear flat: they raise every issue to 
nearly equal prominence and place far more issues in contention than may be 
necessary. 

The parties in an adversarial process do not deal directly with one another; 
rather, each makes its presentation to the decisionmaker. Because of this pres- 
entation, the issues in controversy may be limited to those within the jurisdic- 
tion of the forum. These issues, however, may not be the ones actually 
separating the parties. For example, one wonders whether the challenge to the 
Tellico Dam in Tennessee Valley Authority v. HilP '^ was prompted by a grave 
concern for the endangered snail darter'" or by a broader opposition to the 
adverse effect on the environment and human life. If the parties are unable to 
define the true issues of concern, the decisionmaker and the other parties will 
have difficulty in addressing the parties' positions and in making informed 
trade offs when developing the factual basis of a rule and striking the inher- 
ently political choice embodied therein."^ 

The adversarial process is also unsuitable for resolving polycentric disputes 
involving many parties and many possible outcomes. Moreover, any one deci- 
sion necessarily affects every other issue involved in the particular dispute."^ 
Although polycentric disputes require delicate trade offs among competing in- 
terests, they are often resolved through the adversarial process, whose very 
nature precludes such balancing. Professor Fuller's hypothetical about the dis- 
tribution of paintings by various artists among competing claimants is a classic 
illustration of polycentric decisionmaking."'* The distribution of one painting 
necessarily affects each claimant because it alters the universe of paintings 
available for distribution to all the claimants."^ An adversarial approach may 
force the decisionmaker to put a monetary value on the respective paintings 
and to attempt to distribute them so that each claimant receives paintings of 
equal monetary value. Such an approach obviously would ignore the actual 
values placed on the paintings by the various parties. The assignment of mon- 
etary value would be a surrogate for the decision because the forum was inca- 
pable of deciding the true question. Analogous questions arise in the 
regulatory context in which agencies must balance widely competing views 



109. See Dunlop, The Limits of Legal Compulsion, reprinted in 1975 O.S.H. Rep. (BNA) 884, 886 
(Nov. 12, 1975) (regulation lessens incentives for private accommodation of conflicting viewpoints; in 
contrast, negotiation forces parties to set priorities among their demands). 

110. 437 U.S. 153(1978). 
\\\. Id. at 158. 

112. Professor Stewart describes this difficulty as "a legal version of blindman's bluff." Stewart, 
Regulation, Innovation, and Administrative Law: A Conceptual Framework, 69 Calif. L. Rev. 1256, 
1346 n. 272(1981). 

. 113. See Fuller, The Forms and Limits of Adjudication, 92 Harv. L. Rev. 353, 394 (1978) (making 
decision affects issues in other decisions to be made); Boyer, supra note 30, at 116-17 (same). 

i 14. Fuller, supra note 1 13, at 394. 

115. Id 
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and national needs. "^ 

The adversarial process also causes parties to engage in defensive research to 
bolster the factual record for a proposed rule."'' An agency and other affected 
parties may feel compelled to compile a great amount of factual material to 
counter other positions and to build affirmative cases, although such informa- 
tion may be of only marginal value in making the ultimate decision. This 
research, which may take the form of data gathering, new laboratory work, or 
the employment of recognized leaders in a field, is both time consuming and 
expensive. Moreover, the adversarial process tends to warp the quality of the 
scientific and technical information submitted. Because the parties must de- 
velop the best arguments for the positions they advocate, qualifications, limita- 
tions, and expressions of doubt are lost. We have grown accustomed to 
rulemaking procedures that take several years to complete at the agency level 
and, in the event judicial review is sought, another year or two in the courts. 
The cost of participating in such a proceeding for both the agency and the 
private parties can be staggeringly high. 

The adversarial process also breeds specialists whose expertise is the process 
itself. These ^'intermediaries," as Professor Reich has called them,"^ serve as 
modern knights who joust with each other at the behest of the actual parties in 
interest and supply their principals with intelligence about the others' ac- 
tions."^ The intermediary is the architect and advocate of an interest's posi- 
tion in the proceeding. He uses available processes to achieve the goals and 
tends the political contacts that will shape the final decisions. '^^ 

To a degree, the use of intermediaries in the regulatory process reflects noth- 
ing more than a specialization of functions. As Reich points out, however, 
intermediaries sell conflict, '2' which in turn exacerbates the problems of the 
adversarial process. '^^ Not only does an intermediary have little incentive to 
minimize conflict, he usually lacks the substantive ability and authority to 
make trade offs with the opposing participants. 

Thus, although the principals themselves bear the responsibility for deci- 
sions, their responsibility is filtered through the intermediary. This process 
may interfere with their ability to reach an early satisfactory agreement. It has 
been observed, for example, that once an adversarial process begins, the senior 
management of a company lends to turn decisionmaking responsibility over to 



1 16. C, ScHULTZE, The Public Use of Private Interest 12 (1977) (most importani characteristic 
of "social intervention" by the government is that its Stuccess depends on affecting skills, attitudes, 
consumption habits, or production patterns of millions of individuals and business firms and thousands 
of local governments); See Boyer, supra note 30, at 118 (discussing examples of agency actions that 
affect wide variety of interests that make it necessary to choose among many possible solutions). 

117. See Morgan, supra note 24, at 24-25 (discussing delay in ratemaking proceedings caused by 
factbuilding). 

118. Reich, supra note 96, at 84. 

119. Id. 

120. Id. at 85. 

121. /d! at 86-89. 

122. One commentator quipped in commenting on Reich's thesis, "If the only tool you've got is a 
hammer, then everything looks like a nail." J. DeLong, Letter to the Editor, Harv. Bus. Rev., July- 
Aug. 1981, at 55, 165. DeLong notes that intermediaries lend to escalate the relationship between a 
private party and an agency inio an adversarial one, regardless of whether the adversarial process is 
necessary or whether it is the best way to address the issues at hand. Id. 
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the legal staff. '^3 Although the management is trained to decide what is in the 
best interests of the firm, it plays a less active role once adversarial proceedings 
begin. Studies suggest that this process is counterproductive. For example, 
experiments with the litigation process have been conducted in which a third 
party expert and the senior management of the opposing parties were 
presented with an abbreviated version of the issues in a dispute. The expert 
then acted as an adviser rather than as a decisionmaker. '^^ The parties reached 
an accommodation on the issues without the years of litigation. '^^ The use of a 
third party expert as an adviser thus eliminated the intermediary and facili- 
tated agreement. 

A similar phenomenon occurs in adversarial rulemaking. The principals, 
who are responsible for assessing their organization's best interests in the con- 
text of the issues raised in the proceeding, generally are not direct participants. 
Lawyers and other intermediaries frame the issues and lend advice to the deci- 
sionmakers. This system then adds to the formality and structure of the process 
and further breaks down the ability of the regulatory process to address the 
issues directly. '^^ Finally, because the adversarial process pits bne party 
against another, those who are not victorious may believe that the decision is 
not. legitimate because it did not fully credit their position. This perceived lack 
of legitimacy may reduce voluntary compliance, which is the mainstay of the 
regulatory process. '^^ 

C. THE COMPLAINTS AND THE RESPONSE 

The deficiencies of the adversarial process have been overdrawn to empha- 
size that adversarial rulemaking inhibits the dialogue '^^ over and exploration 

123. Business Saves Big Money with the Minitrial, Business Week, October 13, 1980, 168, 168. 

124. See id. (describing minilrial procedure with third party adviser); see also Johnson, Massi <& 
Oliver, Minitrial Successfully Resolves NASA-TRW Dispute, Legal Tjmes of Washington, Sept. 6, 
1982, at 16, 17 (describing minitrial without adviser). 

125. See Green, Marks & Olson, Settling Large Case Litigation: An Alternate Approach, 1 1 Lev. 
L.A.L. Rev. 493, 496 (1978) (corporate management insulates itself from litigation, believing complexi- 
ties of litigation require legal expertise). 

126. Irving Shapiro, former chairman of the E.I. DuPont deNemours Company and of the Business 
Roundtable, lamented this fact: 

We . . . have a lot of talent. A lot of those people are very expert in their fields, and once 
they've put their minds onto it, they can come up with answers. That doesn't happen very 
often. Instead, the system says we must be adversaries. . . . [The current regulatory process] 
is absolutely too cluttered up. It's got too many people tied up in knots. What it is today, 
really, is an adversary procedure in which you've got single-issue groups on one side pressing 
the agency, you've got people in the agency pressing for their own viewpoint, and then you've 
got people in the industry pressing for their viewpoints, and each one is shooting at the other. 

DuFont's Irving S. Shapiro: Summing Up a Life in Business, Wash. Post, February 8, 1981, at G 2, col. 2. 

127. Cf Eisenberg, Private Ordering Through Negotiation: Dispute-Seiilement and Rulemaking, 89 
Harv. L. Rev. 637, 615-76 (1976) (if rules established by power, instead of by procedure as in negotia- 
tion, party may not comply with rules). 

128. At least two forces have impeded the dialogue between agencies and interested parties. First, 
the Federal Advisory Committee Act (FACA), 5 U.S.C. app. §§ 1-15 (1976 & Supp. IV 1980), requires 
close scrutiny of advisory committees by Congress and the executive branch to determine whether each 
is carrying out its purpose, /d. §§ 5-7. Although FACA recognizes that agencies' advisory committees 
may be a useful means of furnishing expert advice to agencies, id. § 2, uncertainty has arisen about 
whether the FACA applies to informal ad hoc groups whose views the agency wants to gather on a 
proposed agency action. Administrative Conference of the United Stales, interpretation and Imple- 
mentation of the Federal Advisory Committee Act, Recommendation 80-3, I C.F.R. § 305,80-3 (1981) 
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of creative solutions necessary to resolve the vexing problems addressed by 
agency regulation. Because we lack both a public philosophy that legitimizes 
agency decisions and a process by which political decisions involved in regula- 
tions can be thrashed out directly/^*^ we use the surrogate of constraining and 
influencing the exercise of discretion through the development of a record and 
judicial review. '^° As long as the political acceptance of a regulation rests on 
the ability of interested parties to participate in building the record and on the 
rationality of the agency's decision, it will remain essential to improve the pro- 
cedures leading to those ends. Such improvements will merely continue the 
adversarial process.'^' 



(hereinafter FACA Recommendaiion]. The Administraiive Conference has concluded that such uncer- 
tainty about the applicability of the FACA has tended to discourage useful contacts between the agency 
and the private sector and, accordingly, has recommended that the FACA should not apply to such 
groups. Id. For an excellent review of the inhibiting effects of the FACA, see Memorandum from 
Brian C. Murphy to Jim J. Tozzi, OMB, Review of Implementation of the Federal Advisory Committee 
Act (1980) (Dec.l2, 1980) [hereinafter Murphy Memorandum) (copy on file at Georgeioun Lau- Jour- 
nal). 

The prohibition against ex parte contacts between agencies and interested parties outside the agency 
during rulemaking or adjudication has also impeded the dialogue. Ex parte rules have been imposed 
by \\i^ \?h. See supra note 64 and accompanying text (describing provisions of the APA prohibiting ex 
parte contacts). The courts have applied and refined these ex pane rules. See National Small Ship- 
ments Traffic Conference, Inc. v. ICC, 590 F.2d 345. 351 (D.C. Cir. 1980) (agency not immune t>om 
rule against ex parte contacts when it postpones hearing on merits and prescribes interim substantive 
rule); United States Lines, Inc. v. Federal Maritime Comm'n. 584 F,2d 519, 539-41 (D.C. Cir. 1978) 
(secret ex parte contacts are inconsistent with fair hearing and public participation); Home Box Office, 
inc. v. FCC, 567 F.2d 9, 53-54 (D.C. Cir.) (if ex parte contacts occur, record must be made and filed so 
that court may fully exercise its power of review), ceri. denied, 434 U.S. 829 (1977); cf. United Steel- 
workers of America v. Marshall, 647 F.2d 1 189, 1213 (D.C. Cir. 1980) (5 U.S.C. § 557(d) rules which 
apply to adjudications and formal rulemakings do not bar contacts wholly among agency stafl' members 
because Congress, when establishing hybrid process of OSHA, never intended to impose separation of 
functions requirements), cert, denied, 453 U.S. 913 (1981); Hercules, Inc. v. EP.A, 598 F.2d 91, 126-27 
(D.C. Cir. 1978) (contacts between judicial officer and rulemaking staff not impermissible because need 
for expedition justified less elaborate procedure); Action for Children's Television v. FCC, 564 F.2d 
458, 477 (D.C. Cir. 1977) (informal rulemaking by FCC to improve children's television not susceptible 
to poisonous ex parte influence because private groups not competing for specific valuable privilege: ex 
parte communications by industry do not vitiate agency decision). 

The uncertain reach of FACA and the restrictions on ex parte meetings during rulemaking have 
made agencies reluctant to meet with parties interested in a regulation, either singly or as a group, to fill 
gaps in the record, negotiate positions, or otherwise reach a consensus on a rule. See Fox, supra note 
96, at 97. 104 (many in government believe incorrectly that APA prohibits conversations with interested 
parlies ai any stage of regulation development process). Thus, the procedures used to enforce rational- 
ity and accountability actually inhibit the ability to gain information and develop consensus. See Si- 
erra Club V. Cosile, 657 F.2d 298, 352-56 (D.C. Cir. 1981) (Sierra Club claimed that because EPA. 
when promulgating standard, considered certain evidence after the public comment period ended, in- 
terested parties were not informed of new developments in lime to make meaningful comments; court 
held not fatal defect); Cardozo, The Federal Advisory Commiiiee Act in Operation. 33 Ad. L. Rfiv. i. 26- 
28 (1981) (discussing examples of President and agencies excluding certain interest groups from meet- 
ings because they did not qualify as "advisory committees" under the FACA). 

129. As Professors Jaffe and Stewart stated, supra text accompanying notes 87-88, the development 
of a regulation is a political process. Parties use many political tools to influence the outcome of regula- 
tory decisions; they urge Congress or the White House to pressure agencies, personally pressure agency 
officials, initiate letter writing campaigns, and the like. Yet, there is no forum in which the competing 
interests can assemble to strike the political balance directly; rather, each attempts to influence the 
umpire. See ¥o\, supra note 96. at 100 (agencies do not include formal mechanisms for accommodating 
conflicting interests; one way for government to gain active cooperation of major participants is to 
establish outside organizations or forums). 

130. See supra notes 50-57 and accompanying text (discussing development of administrative record 
and judicial review). 

131. See supra note 95 (address by Senator Roth discussing party's main tool in adversarial process 
as influencing record). 



324 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



Dissatisfaction, however, persists with the rules developed under the hybrid 
process. '^^ Business interests complain that agencies do not develop sufficient 
factual material to support the stringent regulations they issue and do not re- 
spond to policy arguments. Beneficiaries of regulation, in contrast, complain 
that agencies develop far too many facts, attempt to resolve questions that are 
inherently indeterminable, and do not act with sufficient strength. Agencies 
themselves complain the entire process is burdensome and consumes far more 
resources to gather new information, to achieve quality control, or to clarify 
positions, than it is worth. As a result, many effi^rts to break away from the 
basic structure of the APA and to seek new forms of regulatory procedure have 
been attempted. Some efforts seek to improve the factual bases of rules; others 
seek to reduce the formality of procedures; still others attempt to find new 
ways to accommodate competing interests. 

1. Improvement of Factual Basis of Rules 

Proposals suggesting ways to improve the development of facts underlying 
agency decisions are numerous. Proposals for a "science court" have been 
around for years. '^^ The proponents of the science court argue that although 
important scientific and technical questions usually cannot be resolved expedi- 
tiously enough for regulatory action, '^"^ the science court would enable devel- 
opment of a consensus concerning the current thinking on relevant scientific 
and technical questions. '^^ This consensus would be achieved through a basi- 
cally adversarial process, with representatives of competing technical view- 
points acting as the adversaries and a panel of experts acting as the 
decisionmaker.'^^ The agency would then use the '^findings" of the "court" as 



132. It seems supererogatory to marshal! a gaggle of citations for this proposition and the elabora- 
tions on it that follow. The most cursory review of Plaintiff-Defendant tables or the table of contents of 
the Federal Reporter, 2d Series, reveals the number and variety of challenges io agency action or inac- 
tion. Surely that reflects dissatisfaction with the original performance. Even if such evidence can be 
discounted by the observation that we have become a litigious society and that we rely on courts for 
many decisions normally entrusted to agencies (which says something in its own right), the literature of 
the respective interests, including the academics (who rarely engage in the sport of litigation), reflects 
the unease. Interestingly, the grounds for these qualms may well have reversed since the 1980 election. 
See supra note 26 (discussing criticisms of modern regulatory system). 

Undoubtedly the most prominent example of the failure of elaborate procedures to corral agency 
discretion and to produce acceptable results is the experience under the hybrid rulemaking procedure 
of the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act § 18, added by Pub. L. 
No. 93-637, § 202(a), 88 Stat. 2183, 2193-98 (1975), 15 U.S.C § 57a {1976 & Supp, IV 1980). The 
hybrid rulemaking proceedings under the Act were considered so unsatisfactory that forces mobilized 
to persuade Congress to impose a legislative veto on the Commission's rulemakings. See generally 
Administrative Conference of the United States, Hybrid Rulemaking Procedures of the Federal Trade 
Commission, Recommendation No. 80-1, I C.F.R. §305.80-1 (1981) (summarizing criticisms of act's 
procedural requirements for rulemaking). 

133. See generally M. Wessel, supra note 80, at 148; Banks, The Science Court Proposal in Retro- 
spect: A Literature Review and Case Study, 10 Crit. Issues in Envir. Con. 95 (1980); Martin, r/ie 
Proposed Science Court, 75 MiCH. L. Rev. 1058 (1977); Talbott, 'Science Court": A Possible Way to 
Obtain Scientific Certainty for Decisions Based on Scientific "Fact", 8 Envtl. L. 827 (1978). 

134. See Martin, supra note 133, at 1063-64 (discussing inability of scientific model to provide final 
answers quickly enough for regulatory policy decisions). 

135. See Talbott, supra note 133, at 834-35 (science court would develop consensus in scientific com- 
munity on scientific issues affecting society). 

136. See Martin, supra note 133, at 1069-78 (describing adversarial format for science couri); Tal- 
bott, supra note 133, at 831 (same). 
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the basis of its regulation. '^^ 

Another proposal is to hold broad meetings, open to all responsible scien- 
tists, in an effort to develop a consensus on factual questions raised in a regula- 
tory setting. '^^ This proposal has already been put into practice to a limited 
extent. For example, the Consumer Product Safety Act was recently amended 
to provide a Chronic Hazards Advisory Panel to assess cancer, birth defects, 
and gene mutations associated with consumer products and to provide reports 
to the Consumer Product Safety Commission for use in rulemaking proceed- 
ings.'^^ Similarly, the Environmental Protection Agency is required by statute 
to submit any '^proposed criteria document, standard, limitation, or regulation, 
together with relevant scientific and technical information ... on which the 
proposed action is based" to its Science Advisory Board for comment on its 
scientific adequacy. ''^'^ Over the years the Food and Drug Administration has 
empaneled numerous advisory committees to assess the safety and efficacy of 
drugs. Although the determinations of the panels technically are only advi- 
sory, the agency generally has acted on these determinations. '''' These panels 
consist of well-regarded, neutral experts that are usually academics, and the 
panel's recommendation represents an assessment of the facts and a policy de- 
termination of their relevance. '"^^ 

2. Private Party Involvement 

Other modifications of the traditional procedures have attempted to involve 
interested parties at the outset. The Consumer Product Safety Act'"*^ and the 



137. MsLTim, supra note 133. at 1088-89. 

138. See M. Wessel, supra note 80, al 173 (proposing scientific consensus finding conference). 

139. Consumer Product Safety Amendments of 1981, Omnibus Budget Reconciliation Act of 1981, 
Pub. L. No. 97-35, § 1206(a), 95 Stat. 357, 716-18 (codified al 15 U.S.C.A. § 2077 (West Supp. 1982)). 
Each panel consists of seven members appointed by the CPSC from a list of nominees submitted by the 
President of the National Academy of Sciences, /d § 2077(b). Each panel reviews the scientific data or 
other information relating to the risk of cancer, birth defects, or gene mutations from a consumer 
product and reports its determination to the Commission, /d (codified at 15 U.S.C. § 2077(a)). The 
amendments direct the Commission to consider the panel's report and to incorporate the report into the 
notice of proposed rulemaking, /d 

140. Environmental Research, Development, and Demonstration Authorization Act of 1978 
(ERDDA) § 8(e), 42 U.S.C. § 4365(e) (Supp. IV 1980); c/ American Petroleum Institute v. Costle. 665 
F.2d 1176, 1189 (D.C. Cir. 1981) (although EPA's failure to submit proposed standards to Science 
Advisory Board violated ERDDA, error not so central as to mvalidate final standards). Requiring or 
authorizing agencies to secure the advice of an advisory committee before issuing a regulation has 
become a relatively common feature of recent statutes. See Occupational Safety and Health Act 
§ 6(b)(1), 29 U.S.C. § 655(b)(1) (1976) (Secretary of Labor may request recommendation of an advisory 
committee for any rule promulgated by OSHA); National Home Construction and Safety Standards 
Act of 1974 § 605(b), 42 U.S.C. § 5404(b) (1976 & Supp. IV 1980) (Department of Housing and Urban 
Development shall consult with advisory council before establishing, amending, or revoking any safely 
standard). See generally Subcomm. on Energy, Nuclear Proliferation, and Federal Services 
OF THE Senate Comm. on Governmental Affairs, Federal Advisory Committees, Index to 
the Membership of Federal Advisory Committees Listed in the Sixth Annual Report of 
THE President to the Congress Covering Calendar Year 1977 (1976) (listing existing advisory 
committees many of which provide advice of the sort described in the text and their membership in 
regulatory agencies). 

141. See Stewart, supra note 112, at 1354-1357 (discussing FDA's use of technical advisory 
committees). 

142. Id al 1354-55. 

143. 15 U.S.C. §§ 2051-2081 (1976 & Supp. IV 1980), amended by Consumer Product Safety Amend- 
ments of 1981, Omnibus Budget Reconciliation Act of 1981, Pub. L. No. 97-35, §§ 1201-1215, 95 Slat. 
357, 703-25 (codified at 15 U.S.C.A. §§ 2051-2083 (West Supp. 1982)). 
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Medical Device Amendments of 1976"^'* provide for an "oiferor process/' 
which requires the agency to accept offers from groups of citizens who propose 
rules to the agency J'*^ The Fishery Conservation and Management Act of 
1976"*^ establishes regional fishery management councils consisting of state 
and federal officials and individuals ''knowledgeable or experienced with re- 
gard to the management, conservation, or recreational or commercial harvest, 
of the fishery resources in the geographical area concerned." ''*'' The Securities 
Acts Amendments of 1975'''^ establish committees of private parties to pre- 
scribe rules for various securities transactions. '"^^^ 

The National Institute of Building Science (NIBS) is another example of an 
attempt to involve private parties. NIBS was created as a nongovernmental 
body consisting of representatives of the various segments of the building in- 
dustry, including builders, manufacturers of components, labor, code officials, 
architects, and consumers. '^'^ Among other things, NIBS develops perform- 
ance criteria, standards, and other technical provisions suitable for adoption 
by regulatory agencies.'^' All federal regulatory agencies are encouraged to 
accept the work product of the NIBS.'^^ According to one commentator, "Al- 
ready [NIBS] has had a constructive impact on the regulatory process in influ- 
encing an array of federal regulations that could have led to much higher costs 
without compensating benefits for the consumer." '^^ 



144. Pub. L. No. 94-295. 90 Slai. 539 (1976) (codified in scatiered sections of 21 U.S.C. (1976 & 
Supp. IV 1980)). 

145. 15 U.S.C. § 2056(bK4) ( 1976); 21 U.S.C. § 360(c) (1976). The CPSC's offeror process was elimi- 
nated by the Consumer Product Safety Amendments of 1981, Omnibus Budget Reconciliation Act of 
1981, Pub. L. No. 97-35, § 1202(a), 95 Stat. 703, 703-04 (1981) (codified at 15 U.S.C. A. § 2056 (West 
Supp. 1982)) (commission shall rely upon voluntary standards and traditional APA rulemaking proce- 
dures). For a more detailed description of the offeror process, see I'n/ra notes 327-48 and accompanying 
(ext. 

146. 16 U.S.C. §§ 1801-1882 (1976 & Supp. IV 1980). 

147. /d § 1852(b)(1). 

148. Pub. L. No. 94-29, 89 Stat. 97 (1975) (codified in scattered sections of 15 U.S.C. (1976 & Supp. 
IV 1980)). 

149. For example, the Securities and Exchange Commission is directed to establish a 15 member 
Municipal Securities Rulemaking Board, consisting of three groups of individuals: 

(A) five individuals who are not associated with any broker, dealer, or municipal securities 
dealer, at least one of whom shall be representative of investors in municipal securities, and at 
least one of whom shall be representative of issuers of municipal securities . . . ; (B) five 
individuals who are associated with and representative of municipal securities brokers and 
municipal securities dealers which are not banks . . . ; and (C) five individuals who are asso- 
ciated with and representative of municipal securities dealers which are banks .... 

/d § 13(b)(1) (codified at 15 U.S.C. § 78o-4(b)(I) (1976)). The Act directs the board to propose and 
adopt rules "with respect to transactions in municipal securities effected by brokers, dealers, and munic- 
ipal securities dealers." /d § 13(b)(2) (codified at 15 U.S.C. § 78o-4(b)(2) (1976)). The ultimate author- 
ity of the regulation of municipal securities remains with the Commission, however, /d § 13(b)(3) 
(codified at 15 U.S.C. § 78o-4{b)(3) (1976)). Although it makes independent decisions, the Board con- 
sults with the Commissioners on particularly controversial matters. It takes the SEC's comments into 
account, sometimes backing off a proposal, and sometimes not. Interview with Dean Richard West, 
Amos Tuck School of Business Administration, Dartmouth College, Chairman of the Board (Jan. 21, 
1981) (copy on file at Georgetown Law Journal). 

150. Housing and Community Development Act of 1974 § 809(a)-(b), 12 U.S.C. § 1701j-2(a)-(b) 
(1976 & Supp. IV 1980). 

151. Id § 1701j-2(e)(l)(A). 

152. Id § !701j-2(g)(l). 

153. Fox, supra note 96, at 100. 
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3. Search for Alternatives 

These innovative proposals could be viewed merely as an experimentation 
with new forms of regulatory procedure. The proliferation of such innovations 
combined with many new regulatory statutes that contain their own proce- 
dural sections, however, evinces a belief that the rulemaking approach of the 
APA as augmented by hybrid rulemaking is inadequate. These proposals also 
reflect a lack of confidence in the belief that hybrid rulemaking is the answer to 
all regulatory questions. In short, they recognize that procedures derived from 
adjudication are an inappropriate device for making fundamentally political, 
legislative choices. These proposals also reject the argument that too many 
restrictions already fetter agencies; they reflect a continuation of the distrust of 
broad discretion that led to hybrid rulemaking in the first instance.''^'* 

The new procedures have two interrelated threads. One thread is the search 
for a method to force agencies to develop reasonable analytical bases on which 
enlightened decisions can be made. The other thread is the attempt to provide 
a method that enables the affected interests to participate in developing a rule 
by sharing in the decision, '^^ as opposed to adversarial participation with par- 
ties making formal arguments that may or may not be accepted by the agency. 
The interrelationship of these two threads stems from the belief that agencies 
are insensitive to the policy imphcations of the overall factual setting of a pro- 
posed rule. The first response is the use of analysis to force consideration of 
the issues that would be raised and considered if those affected by a rule could 
participate directly. '^^ The theory underlying this response is that requiring 
analysis sensitizes agencies to the difficult decisions to be made by explicitly 
identifying the policy choice rather than commingling it with factual determi- 
nations. The second response is an attempt to replicate at least part of the 
political process through advisory committees that tap a diversity of interests 
and that provide advice and guidance to the agency. Requiring analysis to 
force consideration of the issues and the use of advisory committees are at- 
tempts to instill public confidence in the regulatory decisions. 

The classic way of establishing public confidence, however, is to have repre- 
sentatives of the people make the policy choices. Thus, an alternative, more 
direct way to make the inherently political decisions would be to adapt the 
legislative process itself to the development of regulations. Such a process 
would enable representatives of the competing interests, including the relevant 
agency itself, to thrash out a consensus on the policy instead of making a pitch 



154. Before giving free rein to agencies will be politically acceptable, we must have a reason to have 
faith that agencies will reach an acceptable result and a measure of determining whether they do so. 
We lack both. 

155. As in most democratic situations, individuals would not participate directly al the table; rather 
their representatives would. Just as Congress is organized by geographical representation, negotiations 
of this sort could be organized by interest. 

156. Examples of this phenomenon are Environmental Impact Statements required by the National 
Environmental Policy Act § 102, 42 U.S.C. § 4332 (1976); cost-benefit or cost-effectiveness studies re- 
quired by Executive Order {2,29\. supra note 66; requirements thai before issuing a rule agencies con- 
sult with scientists that can help put a problem into perspective, supra note 140; and proposals that 
would require agencies to conduct an assessment of the risk posed by the subject of the proposed 
regulation before proceeding, j^-^, e.g., H.R. 3441, 97th Cong., 1st Sess., 127 Cong. Rec, H1860 (daily 
ed. May 5, 1981) (proposing to establish program under direction of Office of Science and Technology 
Policy to improve and facilitate risk analysis of scientific and technological decisions). 
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to the umpire. A form of negotiation among the parlies affected by a proposed 
rule would be such a process. 

III. The Advantages of Rulemaking By Negotiation 

The idea of developing rules through negotiation among interested parties 
received brief attention when John Dtinlop proposed it during his tenure as 
Secretary of Labor. '^^ Interest in the idea largely died before being translated 
into legal requirements or practice. Recently, however, a number of studies 
and articles have renewed the interest in using a form of negotiation to estab- 
lish rules. '^** 

Negotiating has many advantages over the adversarial process. The parties 
participate directly and immediately in the decision. They share in its devel- 
opment and concur with it, rather than ''participate'' by submitting informa- 
tion that the decisionmaker considers in reaching the decision. Frequently, 
those who participate in the negotiation are closer to the ultimate decisionmak- 
ing authority of the interest they represent than traditional intermediaries that 
represent the interest in an adversarial proceeding. Thus, participants in nego- 
tiations can make substantive decisions, rather than acting as experts in the 
decisionmaking process. In addition, negotiation can be a less expensive 
means of decisionmaking because it reduces the need to engage in defensive 
research in anticipation of arguments made by adversaries. 

J 57. Dunlop explained: 

[T]he rule-making and adjudicatory procedures do nol include a mechanism for the develop- 
ment of mutual accommodation among the conflicting interests. Opposing interests argue 
their case to the government, and not to each other. Direct discussions and negotiations 
among opposing points of view, where mutual accommodation is mutually desirable — as in 
collective bargaining — forces the parlies to set priorities among their demands, trading off one 
for another, which creates an incentive for them lo find common ground. The values, percep- 
tions, and needs for each become apparent, and some measure of mutual understanding is a 
by-product. 

Dunlop, supra note 109, at 886. 

158. See, e.g.. Fox. supra note 96, at 97 (discussing examples of regulatory agency mechanisms to 
accommodate interests): Reich, supra note 96, at 82 (suggesting methods for moderating dangerous 
influence of professional intermediaries, including informal negotiations); Schuck, jw/?/-^ note 97, at 26 
(suggesting regulatory system overemphasizes adjudicatory decisionmaking; role of bargaining should 
be expanded); Stewart, supra note 112, at 1256 (suggesting that promotion of decisionmaking proce- 
dures other than adversary litigation would improve productivity and achievement of environmental, 
health, and safety goals simultaneously); Note, supra note 96, at 187! -80 (describing proposals and 
arguments, pro and con, regarding regulatory negotiation); Remarks of Vice President George Bush, 
23d Plenary Session of the Administrative Conference of the United States (Dec. 10, 1981) (advocating 
"equivalent of consent decrees" before the beginning of formal regulatory process) (copy on file at 
Georgetown Law Journal); Hearing on H.R. 746, Regulatory Procedure Act of 1981, Before the Subcomm. 
on Admin. Law and Governmental Relations of the House Comm. on the Judiciary, 97ih Cong., 1st Sess. 
683-84 (1982) (testimony of C. Boyden Gray, Counsel to the Vice President of the United States, advo- 
cating closer relations between agencies and regulated industries, including meetings between affected 
parties and agencies prior to formal rulemaking process); Remarks of Senator William Roth, 23d Ple- 
nary Session of the Administrative Conference of the United Stales (Dec. 11, 1981) (discussing experi- 
mental alternatives to the traditional rulemaking process). 

Congressional proposals would provide a structure for negotiating regulations. S. 1601, 97th Cong., 
1st Sess., 127 Cong. Rec. 123, S9328 {daily ed. Sept. 9, 1981); S. 1360, 97th Cong., 1st Sess., 127 Cong. 
Rec. 88, S6119 (daily ed. June 11, 1981); H.R. 1336, 97th Cong., Isi Sess., 127 Cong. Rec. 14, 214 
(daily ed. Jan. 27, 1981); see Bingham, Does Negotiation Hold a Promise for Regulatory Reform, Re- 
solve, Fall 1981, I, 2-6 (Conservation Foundation publication comparing the proposed congressional 
biJls on regulatory negotiation). 
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Undoubtedly the prime benefit of direct negotiations is that it enables the 
participants to focus squarely on their respective interests. They need not ad- 
vocate and maintain extreme positions before a decisionmaker. Therefore, the 
parties can develop a feel for the true issues that lie within the advocated ex- 
tremes and attempt to accommodate fully the competing interests. '^^ An exam- 
ple of this benefit occurred when a group of environmentalists opposed the 
construction of a dam because they feared it would lead to the development of 
a nearby valley. '^*^ The proponents of the dam were farmers in the valley who 
were adversely affected by periodic floods. Negotiations between the two 
groups, which were begun at the behest of the governor, revealed a common 
interest in preserving the valley.*^' Without the negotiations the environmen- 
talists would have undoubtedly sued to block construction, and necessarily 
would have employed adversarial tactics. Negotiations, however, demon- 
strated the true interests of the parties and permitted them to work toward 
accommodation. 

In another example, an environmental group sued a government agency that 
granted a permit for a uranium mine, alleging that the environmental impact 
statement (EIS) was defective. The mine, confronted with protracted litigation 
and the consequent delay, agreed to negotiations. The attorney for the envi- 
ronmental group queried rhetorically what would have happened if the case 
had been successful? '^^ He thought that the mining company would simply 
beef up the EIS and continue to build the mine.'^^ Negotiations enabled the 
parties to focus on the issues separating them instead of fighting the legal 
strawman of a defective EIS. A general agreement resulted from the negotia- 
tions.'^"* More important, both sides were enthusiastic about the process. '^^ 

Negotiation enables the parties to rank their concerns and to make trades to 
maximize their respective interests. In a traditional proceeding an agency may 
be unable to anticipate the intensity with which the respective parties may 



159. Schuck, supra note 97, al 26 (discussing propensity of participants in present rulemaking process 
to address concerns of decisionmaker rather than own interests). 

160. Sviridoff, Recent Trends in Resolving Interpersonal, Community and Environmental Disputes, 
Arb. J., Sept. 1980, at 3, 8 (negotiations, including mediation, began in 1974 after Army Corps of 
Engineers proposed dam on Snoqualmie River near Seattle, Washington). 

161. Id 

162. Interview with Luke Danielson, counsel for National Wildlife Federation (Sept. 22, 1981) (con- 
cerning Homesiake Mining Company's pilch mine) (copy on file at Georgetown Law Journal) [hereinaf- 
ter Danielson Interview]. 

163. Id 

164. In return for a covenant not to sue from the conservationists, Homestake agreed to make results 
of research relating to water quality available to the public; to conduct a thorough and comprehensive 
program of research in revegetation; to add two members nominated by conservationists to its citizen's 
advisory committee; to implement a program to compensate for range loss and habitat disturbance to 
wildlife, in the event that such results are demonstrated; and to use its best efforts to ensure an adequate 
water flow in a neighboring creek. Mediation Agreement (Apr. 10, 1981) (agreement between Home- 
slake Mining Company and eight conservation organizations) (copy on file at Georgetown Law 
Journal). 

165. The press release accompanying the agreement stated: "Frustration with the time wasted and 
costs incurred through confrontation led both sides to try head-to-head negotiation to resolve their 
differences." Homestake Mining Company and Coalition of Colorado Environmentalists, Joint Press 
Release (Apr. 15, 1981). Lawyers for both parties indicated that they thought negotiation was prefera- 
ble to litigation as a method of resolving the dispute. Danielson Interview, supra note 162; Interview 
with John Watson, Counsel for Homesiake Mining Company (Sept. 22, 1981) (copy on file at 
Georgetown Law Journal) (hereinafter Watson Interview]. 
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view the various provisions of a proposed rule. The agency may focus on an 
aspect of a rule that is critical to one party, but not of particular interest to 
other parties. '^^ An agency simply would have to guess how to reconcile such 
an issue because it would not know how to rank the parties' concerns. An 
interested party, however, could easily decide to accommodate another party 
in return for concession on a critical point. An example of such a trade off 
process would be when a beneficiary of a proposed regulation argues that the 
standard should be stringent with early compliance by the regulated company. 
A company that must comply with the regulation might counter that the stan- 
dard should be more lenient with a long lead time for compliance. An agency 
faced with this situation might decide to require a lax standard in response to 
the company's claims of excessive burdens and require a short deadUne in re- 
sponse to the need for immediate protection. Everyone involved, however, 
may be more content with precisely the opposite result. A rule allowing a 
longer time to implement a more stringent standard might benefit both parties 
because the shorter time for implementation might cause disruption that would 
offset any savings resulting from the reduced level of regulation. 

Rulemaking by negotiation can reduce the time and cost of developing regu- 
lations by emphasizing practical and empirical concerns rather than theoretical 
predictions. In developing a regulation under the current system, an agency 
must prove a factual case, at least preliminarily, and anticipate the factual in- 
formation that will be submitted in the record. Because the agency lacks direct 
access to empirical data, the information used is often of a theoretical nature 
derived from models. In negotiations, the parties in interest decide together 
what information is necessary to make a reasonably informed decision. There- 
fore, the data used in negotiations may not have to be as theoretical or as 
extensive as it is in an adversary process. '^^ For example, one agency proposed 
a regulation based on highly technical, theoretical data. The parties argued 
that the theoretical data was unnecessary because it simply did not reflect the 
practical experiences of the' parties and of another agency. '^^ The agency de- 
termined the validity of the assertion and modified its regulation accord- 
ingly.'^^ The lesson of this example is that the data can emphasize practical 
and empirical concerns rather than theoretical predictions. In turn, this em- 
phasis on practical experience can reduce the time and cost of developing regu- 
lations by reducing the need for developing extensive theoretical data. 

Negotiation also can enable the participants to focus on the details of a regu- 
lation. In the adversary process, the big points must be hit and hit hard, while 
the subtleties and details frequently are overlooked. '^^ Or, even if the details 



166. See supra notes 104-12 and accompanying text (discussing tendency of adversarial parties to 
take extreme, undifferentiated positions). 

167. Interview with Dr. Gerald W. Cormick, Executive Director, The Institute for Environmental 
Mediation (April 27, 1981) (data and theory need not be developed as completely in negotiation as in 
adversarial process) (copy on file at Georgetown Law Journal) [hereinafter Cormick Interview]. 

168. Interview with Thomas H. Seymour, Acting Director, Office of Safety Standards, Occupational 
Safely and Health Administration, U.S. Dep*t of Labor (July 6, 1981) (Corps of Engineers' standard for 
shoring deep trenches did not predict actual physical occurrences in shallow trenches) (copy on file at 
Georgetown Law Journal) [hereinafter Seymour Interview]. 

169. Id 

170. Because the parties are forced to advocate extreme positions on virtually every issue, they usual- 
ly find it difficult to develop either the details of their position or of positions within the poles of debate. 
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are not overlooked, the decisionmaker may not appreciate their conse- 
quences.'''^ In negotiations, however, interested parties can directly address all 
aspects of a problem in attempting to formulate workable solutions. 

Overarching all the other benefits of negotiations is the added legitimacy a 
rule would acquire if all parties viewed the rule as reasonable and endorsed it 
without a fight. '^2 Affected parties would participate in the development of a 
rule by sharing in the decisions, ranking their own concerns and needs, and 
trading them with other parties. Regardless of whether the horse under design 
turns out to be a five-legged camel or a Kentucky Derby winner, the resulting 
rule would have a validity beyond those developed under the current proce- 
dures. Moreover, nothing indicates that the results would be of any lesser 
quality than those developed currently. Surely the Code of Federal Regulations 
stable has as many camels as derby winners. '^^ 

Negotiation clearly has distinct advantages. It is therefore easy to fall into a 
"hot tub" view of negotiation as a method of settling disputes and establishing 
pubUc policy: if only we strip off the armor of an adversarial hearing, every- 
one will jump into negotiations with beguiling honesty and openness to reach 
the optimum solution to the problem at hand. In fact, the process is far more 
complex than that. Negotiation must be carefully analyzed to determine not 
only whether it can work at all in the regulatory context, but also to identify 
those situations in which it is appropriate. Moreover, if a form of negotiation 
is to be used to develop rules issued by a government agency that determine 
the rights and obligations of the population at large, the process must be sensi- 
tive to methods of conducting negotiations and translating any result into a 
binding rule. Thus, the complex legal issues of how negotiations would relate 
to the APA and to the traditional political theories and values underlying 
rulemaking procedures must be examined. 

IV. Negotiating Policy Decisions: Analogues 
OF Regulatory Negotiation 

Negotiating decisions to resolve important public questions is certainly not 
radical, nor is it particularly unusual. Although very few current federal regu- 

As a result, important aspects of the issues that may determine whether a regulation works well may go 
without comment. Thus, the decisionmaker must decide issues without suitable guidance. The Occupa- 
tional Safety and Health Act (OSHA) is a prominent example of this phenomenon on the legislative 
front. The parties were so preoccupied with fighting over whether to have any regulatory program and 
the structure and location of such a program that they virtually ignored the "detail" of what factors the 
agency should or must consider when issuing standards. Harter, In Search of OSHA, Regulation, 
Sept.-Oct. 1977, at 33, 33-34 (discussing how legislative debate on OSHA focused on structural ques- 
tions and failed to establish a policy for standard setting); see American Textile Mfrs. Inst., Inc. v. 
Donovan, 452 U.S. 490, 512-13 (1981) (interpreting OSHA to require standards that adequately ensure 
that no employee will suffer material impairment of health; limited only by feasibility of standards). 

171. Shuck, supra note 97, at 28 (litigation approach leaves decisionmaker remote from ambiguities 
and subtleties of problem). 

172. As John Dunlop stated: "In our society, a rule that is developed with the involvement of the 
parties who are affected is more likely to be accepted and to be effective in accomplishing its intended 
purposes." Dunlop, supra note 109, at 887. 

173. For a particularly vivid anatomical description of one such camel, seeAckerman & Hassler, 
supra note 7, at 1466, which discusses the problematic regulations implementing the Clean Air Act 
Amendments of 1977, 42 U.S.C. §§ 7401-7648 (Supp. IV 1980). 



332 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



lations have been developed by negotiations, negotiations are used in many 
analogous situations. The experience of these analogous situations shows that, 
in appropriate circumstances, the use of negotiation to establish policy lives up 
to its promise. 

A. CURRENT REGULATORY NEGOTIATION 

A form of negotiation occurs in virtually every rulemaking of consequence. 
During the developmental stage of a rule, many of the major interest groups 
meet with agency representatives to express their views on the proposed 
rule.'^"^ Although these meetings are clearly a form of negotiation between an 
interested party and the agency, the negotiation is virtually always sequential. 
One party talks to the agency and then another and then another and so on. 
This is not the form of negotiation considered by this article. Rather, such 
negotiation envisions the interested parties sitting down together and address- 
ing the issues together. Very few regulations have been developed by this 
process. '^^ 



174. See, e.g., W. Magat, L. Gianessi, & W. Harrington, Environmental Regulation in 
Theory and Practice; EPA's Process of Setting Best Practicable Control Technology 
Standards 2-14, 2-17 (1978) (study of Environmental Protection Agency's process of setting standards 
and its application of process to rulemaking for setting water quality standards) [hereinafter W. 
Magat, L. Gianessi & W. Harrington]. 

175. Professor Jaffe discusses the development of the Federal Communication Commission's (FCC) 
regulation of cable TV and the Federal Power Commission's setting producer prices of natural gas. 
Jaffe, supra note 2, at 1 194 & n.61. 'Apparently, the FCC issued a letter of intent incorporating the 
policies it would follow with respect to cable television. The FCC explained that the policies resulted 
from an intensive study of the issues and a balance of the equities involved. The three major groups 
affected by the contemplated rules, broadcasters, cable operators and copywriters, entered into an 
agreement proposing three modifications to the regulations envisioned. The Commission adopted the 
changes. Id. at 1194. See Geller v. FCC, 610 F.2d 973, 979-80 (D.C. Cir. 1979) (agency properly 
adopted modifications only if agency shows modified regulations serve public interest). 

Professor Stewart provides another example involving the FCC. Competing telephone service com- 
panies negotiated regulatory standards in a tariff agreement. Stewart, supra note 112, at 1351 n.284. 
Because the parties wished to reduce uncertainty and delay, the negotiations succeeded. OSHA also 
has negotiated at least two standards. One involved telecommunications, 29 C.F.R. § 1910.268 (1981) 
{standard applying to working conditions at telecommunication centers and field installations). Negoti- 
ation participants included American Telephone & Telegraph Corporation, the International Brother- 
hood of Electrical Workers, and the Communication Workers of America. OSHA monitored the 
process, but did not participate as a full member. Seymour Interview, supra note 168. OSHA negoti- 
ated a second standard involving electrical systems in hazardous locations. The negotiations were con- 
ducted under the auspices of the revision of the National Electric Code. See infra notes 592-593 and 
accompanying text (discussing Code's allowing nonmetallic sheathed cable in some locations, but re- 
quiring more expensive, safer wiring in places of public accommodation). 

The Environmental Protection Agency (EPA) recently negotiated an agreement with the Chemical 
Manufacturer's Association for the testing of particular chemicals that would be conducted by the com- 
panies in lieu of a mandatory agency testing. 47 Fed. Reg. 335, 335 (Jan. 5, 1982) (follow-up response to 
Interagency Testing Committee on particular chemicals). In response to a protest filed by the Natural 
Resources Defense Council, EPA said it believed the agreement comported with its overall statutory 
responsibilities, and that it had afforded the public an opportunity to comment on the decision, id. 
Importantly, the agency stated that it believed that the testing would be completed more expeditiously 
under the agreement than if the agency itself were to do it. Id. at 336. The companies agreed to waive 
all claims of confidentiahty, and the agency planned to monitor developments carefully. Id. 

Several years ago attempts were made to negotiate the automobile mileage requirements. R. Good- 
son, Federal Regulation of Motor Vehicles: A Summary and Analysis 12 n.lO (Mar. 1977) 
(Department of Transportation report, DOT-TS-1 1552) (discussing conflict over emissions standards in 
1960's). The process fell apart when EPA refused to relax the emission standards called for in the 
agreement. Id at 35. 

There are also examples in which agencies negotiated a proposed rule with only one or a limited 
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Sequential negotiation is substantively different from the negotiation process 
outlined above because such negotiation is merely one form of the adversary 
process itself: each party attempts to sway the decisionmaker to a favorable 
disposition. Indeed, the very purpose of the sequential discussions is to per- 
suade the decisionmaker to be sympathetic with the group's views. The com- 
peting parties themselves do not meet together to work out an accommodation. 
Moreover, the agency clearly remains sovereign and takes the position that it is 
the decisionmaker.*'^^ The interest groups negotiate as supplicants, not as shar- 
ers of the ultimate decision.*'''' Such a process may be negotiation, but it is not 
consensus. 

Genuine negotiation could be implemented under current law. Agencies 
could empanel representatives of the interests who have a stake in a rule and 
have them negotiate a proposed rule among themselves; the agency would then 
use the negotiated rule as the basis for a notice of proposed rulemaking.*''^ 
Agencies are understandably hesitant to do so, however. First, they would 
have to qualify the group as an advisory committee under the Federal Advi- 
sory Committee Act (FACA),*^^ which imposes various requirements not fully 
conducive to negotiations.'^*^ Second, the full reach and applicability of judi- 

number of parties in interest. This, of course, is not the group consensus envisioned in regulatory 
negotiations. See Center for Auto Safety v. Cox, 580 F.2d 689, 690-91 (D.C. Cir. 1978) (Federal High- 
way Administration promulgated highway construction standards after meeting with state transporta- 
tion agency, but not with parties with conflicting interests); Moss v. Civil Aeronautics Bd., 430 F.2d 891, 
893 (D.C. Cir. 1970) (court disallowed fare increases because public improperly fenced out of raiemak- 
ing process). 

Undoubtedly, there are other examples in which regulations were negotiated in the first instance by 
the parties in interest and the notice of proposed rulemaking reflects a resulting consensus. Inquiries of 
many careful observers of the regulatory process, both inside the government and out, however, did not 
turn up many additional examples. One must conclude that very few regulations are developed under a 
negotiation process as discussed in this article. 

176. Eisenberg points out the difference between discussion and negotiation. Eisenberg, supra note 
127, at 674-75. Negotiation indicates an efi'ort to reach an agreement and connotes that both parties 
have a rightful interest in the matter at hand. Id. Discussion, on the other hand, concedes that one of 
the parties has the power to impose the decision. Id 

177. See infra notes 515-46 and accompanying text (discussing various approaches to defining 
consensus). 

178. Agencies do make extensive use of voluntary standards that reflect the consensus among the 
interests involved. See P. Harter, Regulatory Use of Standards: The Implications for Stan- 
dards Writers 12-17 (Nov. 1979) (National Bureau of Standards report discussing use of industrial 
standards in agency regulation). In such a case, the agency reviews, and possibly modifies, a standard 
developed independently of the regulatory process even though everyone involved in drafting the stan- 
dard knew it ultimately would become a regulation. Id. at 6. This regulatory use of standards is closely 
analogous to negotiation of regulations. See infra notes 184-93 and accompanying text (discussing 
numerous agency standards originating as voluntary consensus standards). 

179. 5 U.S.C. app. §§ 1-15 (1976 & Supp. IV 1980); j^^ Center for Auto Safety v. Cox, 580 F.2d 689, 
694 (D.C. Cir. 1978) (group became advisory committee within meaning of FACA when federal ad- 
ministrator disclosed proposed regulations to and obtained advice from select group); FACA Recom- 
mendation, supra note 128 (suggesting implementation be relaxed in certain circumstances). 

180. For example, before an advisory committee can be convened, a charter must be approved by the 
head of the agency involved and the Director of Oflfice of Management and Budget. 5 U.S.C. app. § 9 
(1976 & Supp. IV 1980). Apparently, agencies have found the chartering process time-consuming and 
cumbersome. See FACA Recommendation, supra note 1 28 (discussing failure of many de facto com- 
mittees to be officially chartered). Notice of meetings of advisory committees must be published in the 
Federal Register and meetings must be open to the public unless good cause is shown to hold the 
meeting in private. Id. § 10(a)(1). FACA further provides that an officer of the federal government has 
the autnority to adjourn each meeting and to prohibit the committee from conducting business in the 
absence of that officer. Id. § 10(e). Thus, it clearly gives supremacy to an officer of the federal govern- 
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daily imposed ex parte rules is unclear. ^^' An agency may fear that a court 
would find it inappropriate to permit the parties to participate in a negotiated 
rulemaking when the avowed purpose of the negotiation is to develop a pro- 
posed rule for the agency. Several judicial decisions are sometimes read as 
casting doubt on the legality of all ex parte communications. ' ^^ Those deci- 
sions, however, probably can be limited to their facts because in each case the 
agency was importuned by and struck agreements with only a few parties; the 
agency did not develop a consensus among the range of affected interests. ^^^ 
Thus, properly constituted committees and ex parte rules should not be insur- 
mountable obstacles to the institution of negotiations in the rulemaking 
process. 

B. CONSENSUS STANDARDS 

Probably the closest analogue to negotiated rules lies in the vast array of 

ment. FACA also emphasizes that an advisory committee is just that. Therefore, determination of 
action to be taken and policy to be expressed rests solely with the government. Id. § 9(b). 

Taken together, these restrictions inhibit the use of FACA for convening the regulatory negotiation 
committee. Compliance with the FACA can be time-consuming, and the requirement for public meet- 
ings can be inhibiting. See infra text accompanying notes 452-54 (discussing advantages and disadvan- 
tages of public meetings). The public meeting requirement places a distance between the committee and 
the government. That is not to say, however, that FACA's requirements are insurmountable. They 
clearly are not and, indeed, if sympathetically administered, FACA would not be a major inhibition to 
convening a regulatory negotiation group. 

181. See Murphy Memorandum, supra note 128 (discussing impact of court decisions on ex parte 
contacts on advisory committees composed of government officials). 

182. Two cases in particular exhibit this problem. In Home Box Office v. FCC, 567 F.2d 9 (D.C. 
Cir.), cert, denied, 434 U.S. 829 (1977), the court condemned ex parte contacts with industry. Id, at 55- 
57.. In that case, the agency restricted the forum for adversarial comment, and the secrecy impeded 
judicial review of the agency's decision. Id. at 55-56. Moreover, undue influence threatened fundamen- 
tal fairness. Id at 56-57. In Moss v. CAB, 430 F.2d 891 (D.C. Cir. 1970), the court disallowed fare 
increases approved by the Civil Aeronautics Board because the agency held ex parte meetings with 
industry and conducted only pro forma hearings which improperly fenced the public out of the 
ratemaking process. Id. at 893. See also Stewart, supra note 112, at 1345-46 (discussing questionable 
nature of undisclosed, off-the-record communications between interested outside parties once formal 
comment period has begun), 

183. Home Box Office, 567 F.2d at 5 1-52; Moss, 430 F.2d at 893. As Stewart observes, however, such 
cases do cast doubt on the legality of ofT-the-record communications between interested outside parties 
and it is by no means clear that the inclusion of a broader range of interests would remove such a 
doubt. Stewart, supra note 112, at 1345-46. This doubt is the major inhibition on agency use of a 
negotiation process. 

During the debate on the proposed recommendation before the ACUS, Professor Davis pointed out 
that ex parte contacts are not proscribed before a rulemaking proceeding begins. Remarks of Professor 
Kenneth C. Davis, 23d Plenary Session of the Administrative Conference of the United States (June 18, 
1982). Other members of the Conference argued that because agencies are insecure about when the 
prohibitions begin, they are reluctant to engage in such contacts once the agency has begun to work on 
a specific rule, even if no notice of proposed rulemaking has been published. Remarks of Chairman 
Olpin, 23d Plenary Session of the Administrative Conference oi the United States (June 18, 1982). 
Uncertainty about whether a court would interpret the empaneling of a committee for negotiation of a 
rule as the beginning of the rulemaking process, thus precipitating application of the restrictions, 
heightens such insecurity. Because of the inhibitions placed on the use of negotiation to develop pro- 
posed rules by the FACA prohibitions on ex parte contacts, ACUS formally recommended that "Con- 
gress should facilitate the regulatory negotiation process by passing legislation authorizing agencies to 
conduct rulemaking in the manner described in this recommendation." Recommendation 2, Adminis- 
trative Conference of the United States, Recommendation 82-4, 47 Fed. Reg. 30,701- 30,709 (1982). In 
particular, it recommended freeing agencies of the restrictions of FACA and ex parte limitations and 
providing that information tendered during the process is not subject to the Freedom of Information 
Act. Id 
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Standards developed through a consensus process.'^"* The subjects of these 
standards, of which there are tens of thousands, range in comj^lexity from the 
mundane, such as threads for fitting hght bulbs to lamps, to the esoteric, such 
as control technologies for nuclear plants or storage facilities for liquified natu- 
ral gas. Many consensus standards have been the basis of mandatory regula- 
tory requirements.*^^ For example, the National Electric Code,'^^ which is 
claimed to be the most widely adopted model code in the world, is developed 
through the consensus process. "^"^ 

Consensus standards are developed through a structured decisionmaking 
process among representatives of interests materially affected by the stan- 
dard. '^^ The parties frequently confront difficult value choices, such as trade 
offs between cost and safety. *^^ Development of standards is, therefore, a form 
of regulatory negotiation, ^^^ and their very existence demonstrates that com- 
plex, value-laden rules can be negotiated.*^' Indeed, virtually every person in 
the United States daily entrusts his life to such negotiated rules, in the form of 
electrical and building codes, product safety standards, and workplace safety 
and health standards. '^^ Standards developed through a consensus process are 
available, however, only in situations in which a standards-writing organiza- 
tion can address adequately the issues raised by a proposed rule.*^^ This article 
is addressed largely to those situations in which such a resolution is not 
possible. 



184. See generally Hamilton, The Role of Nongovernmental Standards in the Development of 
Mandatory Federal Standards Affecting Safety or Health, 56 Tex. L. Rev. 1329 (1978) (federal agencies 
can utilize experience and expertise used to develop private consensus standards and ensure the protec- 
tion of interests of consumers, workers and small businesses); P. Harter, j-w/^r^/ note 178, at v (discuss- 
ing how private standards writers can better anticipate government use of their standards). 

185. P. Harter, supra note 178, at 2 (many government standards based on standards developed by 
private organizations). 

186. National Electric Code (National Fire Protection Ass'n 1975). 

187. Summers, Preface to The National Electric Code Handbook, at ix, xi (W. Summers ed. 
1978). 

188. See infra text accompanying notes 521-22 (describing consensus process that usually requires 
approval of more than a bare majority and provides reconsideration through appeal mechanism). 

189. See infra text accompanying notes 588-93 (discussing how consensus process helps resolve diffi- 
cult trade offs). 

190. For a discussion of the ways in which consensus standards are used in regulations, see Adminis- 
trative Conference of the United States, Recommendation 78-4, I C.F.R. §305.78-4 (1981) (urging 
agencies with authority to issue health and safety regulations to interact with private standard writing 
organizations); P. Harter, supra note 178, at 12-17 (discussing use of standards in agency regulation); 
Hamilton, supra note 184 (federal agencies can utilize the experience and expertise of private consensus 
standards and ensure protection of interests of consumers, workers, and small businesses). 

191. Professor Stewart argues that the areas in which consensus standards have been developed are 
those in which firms already have a "substantial incentive to adopt and adhere to voluntary standards," 
and that incentives to develop such standards may be lacking in other regulatory areas, such as environ- 
mental control. Stewart, supra note 112, at 1343. Although Professor Stewart's analysis may not take 
adequate account of the diversity of interests involved in developing many consensus standards, such 
diversity often means that no single, unifying incentive brings the parties together to write a standard. 
Nevertheless, Professor Stewart raises the criticial point that parties need an incentive to negotiate a 
standard or rule. If negotiation of regulations is to work, the single most important question is whether 
the parties in interest will get together to negotiate a consensus position. 

192. See MacAvoy, Preface to OSHA Regulations (P. MacAvoy ed. 1977) (analyzing task force 
results on revising OSHA regulations); P. Harter, jw/t^ note 178, at 13 n.ll, 14 n.l3 (same). Hamil- 
ton, supra note 184, at 1386-1436 (discussing standards of various government agencies). 

193. See J. Young, Technological Innovation and Health, Safety and Environmental Regulation, ch. 
8, 24-30 (1982) (unpublished manuscript for Office of Technology Assessment contrasting voluntary 
standards and negotiated regulations). 
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C. SETTLEMENTS 

Negotiations of the sort under examination here play a vitally important 
role in the regulatory process in the form of the settlement of lawsuits chal- 
lenging rules promulgated by an agency. Interestingly, the settlement of litiga- 
tion challenging rules has generated little attention in either the literature'^'* or 
regulatory theory. *^^ It is a relatively common occurrence, however, for parties 
that have challenged a regulation to negotiate an acceptable agreement. '^^ In 
return for withdrawing the petition challenging the rule, the agency frequently 



194. See Cohen, SetlUng Liiigalion: A New Role for Regulatory Lawyers, 67 A.B.A. J. 878, 878 (1981) 
(negotiations between industry and government can lead to improvement of regulations when industry 
shows sense of restraint). Negotiated settlement of rate cases, however, has been analyzed. Morgan, 
supra note 24, at 21 (discussing reduction of administrative delay through various methods, including 
increased use of informal rulemaking); Spritzer, Uses of the Summary Power to Suspend Rates: An 
Examination of Federal Regulatory Agency Practices, 120 U. Pa. L. Rev. 39, 39 (1971) (discussing how 
use of summary power to suspend proposed tariff change can induce company to negotiate for modified 
proposal); Administrative Conference of the United Slates, Recommendation 78-1, 1 C.F.R. § 305.78-1 
(1981) (advocating participation of agencies charged with ratemaking responsibility in negotiated set- 
tlements, if agency also takes account of public interest); Administrative Conference of the United 
States, Recommendation 72-4, 1 C.F.R. §305.72-4 (1981) (discussing suspension and negotiation of 
rate proceedings by federal regulatory agency). 

195. The settlement of agency adjudication has been both analyzed and specifically provided for in 
the APA. 5 U.S.C. § 554(c) (1976). The Senate Judiciary Committee claimed in the legislative history 
of the APA that "even courts through pre-trial proceedings dispose with much of their'business [by 
informal settlement]. There is much more reason to do so in the administrative process, for informal 
procedures constitute the vast bulk of administrative adjudication and are truly the lifeblood of the 
administrative process . . . ." Legislative History, supra note 12, at 24; see Zimmer & Sullivan, 
Consent Decree Settlements by Administrative Agencies in Antitrust and Employment Discrimination: Op- 
timizing Public and Private Interests, 76 DuKE L.J. 163, 163 (1976) (interests of public or parlies not 
privy to Government's case may not receive adequate consideration in formulation of consent decrees); 
Comment, Public Participation in Federal Administrative Proceedings, 120 U. Pa. L. Rev. 702, 704 
(1972) (study of the legal mechanisms by which groups seeking to represent or promote public interest 
permitted to participate in certain proceedings); Maclntyre cfe Volhard, Intervention in Agency Adjudica- 
tions, 58 Va. L. Rev. 230, 232 (1972) (describing how public standing to intervene in administrative 
proceedings can pose serious threat to intra-agency allocation of resources). 

196. For example, the EPA is reportedly negotiating a settlement for the automobile industry con- 
cerning its emission standards and mileage testing procedures. The negotiations are an attempt to settle 
eight lawsuits filed by the auto industry. Wash. Post, Nov. 27, 1981, at Al, col. 3. The Department of 
Labor is reportedly attempting to settle litigation over its standard for occupational exposure to arsenic. 
Legal Times of Wash., July 27, 1981, at 1, col. 1. Negotiations concerning regulations of the Depart- 
ment of Interior involving strip mining have been conducted. Wash. Post, Apr. 3, 1981, at A6, col. 4. 
EPA's regulations requiring pretreatment of effluents by industrial plants have been the subject of ne- 
gotiation. Legal Times of Wash., July 2, 1979, at 1, col. 4. The 30 phase one effluent guidelines issued 
by the EPA under the Federal Water Pollution Control Amendments of 1972 were subjected to judicial 
review, and nine of the suits were settled. W. Magat, L. Gianessi & W. Harrington, supra note 174, 
at 2-46. Further, a number of other guidelines apparently were modified in response to meetings be- 
tween industr)' and the EPA prior to the industry's filing suit. Id. at 2-49, 2-50. 

EPA's implementation of the Water Pollution Control Act, 33 U.S.C. §§ 1251-1376 (1976 & Supp. IV 
1980), is an example of a particularly elaborate settlement. In Environmental Defense Fund v. Costle , 
636 F. 2d 1229 (D.C. Cir. 1980), the EPA, in settling challenges by various environmental groups, 
agreed to a comprehensive strategy for implementation of the Act. Id. at 1235. After the agreement 
was submitted to the district court for approval, the district court held hearings and allowed interested 
parlies to file comments on the agreement. Corporate interests intervened in the proceedings and filed 
comments vigorously opposing the proposed agreement. After requiring several modifications, the dis- 
trict court found it a just, fair, and equitable resolution of the issues raised. Id. at 1235. The EPA, the 
environmental groups, and the National Coal Association signed the agreement. Because the environ- 
mental groups believed that the EPA was not living up to the terms of the agreement and industry 
representatives were disgruntled, they filed a suit against EPA. Id. dX 1235-36. Interestingly, the court 
remanded the case for determination of whether it was appropriate for the agency lo enter into an 
agreement that might infringe the discretion Congress committed to Ihe administrator. Id. at 1259. 
During the remand, the EPA asked the district court to modify the agreement on grounds of the EPA's 
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agrees to publish a change in the regulation as a proposed rule J '^^ Because the 
main parties in interest negotiated the change, few comments are received, and 
the agency then modifies the rule in accordance with the negotiated agree- 
ment.'^^ Of course, if an agency receives comments necessitating a change 
from the negotiated agreement, it must change the rule accordingly. By and 
large, the process seems to work fairly well.'^^ 

The setting of the challenge to a rule may explain why the parties negotiate 
before litigation rather than earlier in the rulemaking process. The challenge 
facihtates negotiations in at least four respects. First, the parties are well de- 
fined. Those who filed suits challenging the rules are eligible to participate in 

changed circumstances with respect to budget cutbacks and additional duties. Wash. Post, Aug. II, 
1981, at A13, col. 3. 

197. Cohen, supra note 194, at 881 (industry will consider dropping important legal points in ex- 
change for modifications in regulatory language); W. Magat, L. Gianessi & W. Harrington , supra 
note 174, at 2-49 (discussing industry offer to give EPA opportunity to withdraw or amend regulations 
rather than filing lawsuit). 

In Shell Oil Co, v. EPA, No. 80-1532 (D.C. Cir.) more than 40 petitions for review were filed con- 
cerning EPA's regulations issued under the Resource, Conservation and Recovery Act, 42 U.S.C. 
§§6901-6989 (1976 & Supp. IV 1980) (provisions governing solid waste disposal). Anthony Z. Rois- 
man of the Department of Justice sent a letter to counsel for petitioners in the case asking each to 
submit a list of the issues intended to be pressed in the suit. He also requested counsel to "explain 
which problems raised b^ your client during the rulemaking have not been adequately addressed and 
which specific solutions to those problems suggested by your client in the rulemaking should have been 
adopted." Letter from Anthony Z. Roisman, Chief of Hazardous Waste Section of United States Dept. 
of Justice, to counsel (Sept. 5, 1980), Shell Oil Co. v. EPA, No. 80-1532 (D.C. Cir. filed Sept. 5, 1980) 
[hereinafter Roisman letter] (copy on file at Georgetown Law Journal). He then called a meeting of all 
counsel that had submitted a list of issues to discuss how the proceeding could be organized. The 
meeting was open only to the parties; a member of the press who sought admission was turned away. 
The Department of Justice and the EPA sought and received additional information on a number of 
issues. Roisman Interview, jw/?ra note 106. The Chairman of the Industry Steering Committee, Roger 
Streelow, indicated, however, that he thought very little new data was submitted; rather, the position 
could be clarified and expanded upon in a way that would address details. Interview with Roger 
Streelow, Chairman of Industry Steering Committee (July 29, 1981) [hereinafter Streelow Interview] 
(copy on file at Georgetown Law Journal). The EPA divided the issues into three categories: those with 
which it largely agreed with the industry position and with which it was willing to file a notice of 
proposed rulemaking in the Federal Register embodying the change; those with which EPA disagreed 
with the industry position but the distance between EPA and industry was so minimal that the EPA was 
willing to negotiate positions; and those with which EPA disagreed with the industry and (he disagree- 
ment was sufficiently great that EPA was prepared to litigate the issue. Roisman Interview, supra note 
106; Streelow Interview, supra. 

198. See Rogers Interview, supra note 107 (stating that when short response date for comments set, 
regulations seldom change after notice for public rulemaking). In one case, however, the EPA had 
established requirements for hazardous waste. 40 C.F.R. §§ 262.10-.51, 263.10..31 (1980). The Solid 
Waste Management Association petitioned for further rulemaking to extend the coverage of the regula- 
tion to small scale generators and transporters. The EPA responded and published a proposed rule 
requiring expanded coverage. 45 Fed. Reg. 68,409 (1980). It received 250 comments. Government's 
March, 1981 Report on Status of Negotiations, Shell Oil Co. v. EPA, No. 80-1532 (D.C. Cir. filed Mar. 
10, 1981) (copy on file at Georgetown Law Journal). 

199. See Streelow Interview, supra note 197 (describing agency reactions to successful negotiations). 
Mr. Roisman, however, argues that negotiations and settlement of lawsuits develop a counterproduc- 
tive set of incentives. He argues that if a party knows it can settle a challenge to a rulemaking, the party 
is more likely to take extreme positions during the rulemaking proceeding because it can challenge the 
rule if it fails to achieve its goals. The parties also are likely to file a defensive challenge to a rule to 
ensure that they are included in any settlement discussions that may take place. Thus, a party who is 
satisfied with the rule may challenge the rule simply to protect its interest. Roisman Interview, supra 
note 106. Another attorney argued that publishing a notice of proposed rulemaking that reflects a settle- 
ment diminishes public participation because the public believes that the agency i^ locked into the 
choice that was developed with a narrow range of interests. Statement of L. Thomas Galloway, Wash. 
Post, Apr. 3, 1981, at A6, col. 1. 
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the settlement negotiations. Second, the issues are defined and ripe for deci- 
sion. Each party has stated its initial position; the agency in the rule itself, and 
the parties in their challenges to the proposed rule,^^*^ Parties therefore can 
focus squarely on the issues separating them instead of either anticipating what 
someone else may say or fighting a legal straw man. Moreover, they can con- 
centrate on the details of the issues, unlike the adversarial process of setting a 
rule in which parties must focus on the more important points. 2<^' Third, the 
agency recognizes that it does not control the ultimate decision because the 
final decision rests with the court. The agency therefore no longer acts as a 
sovereign; rather, it stands before the court on a rough par with the private 
parties. Finally, there is a deadline for reaching an agreement. If they do not 
settle the case or postpone its consideration, the court will decide. Thus, if the 
parties themselves are to negotiate an agreement, they must do so before the 
court moves. These four factors are important, perhaps essential, prerequisites 
for successful regulatory negotiation. ^^^^ 

D. PUBLIC LAW LITIGATION 

Another area in which public policy decisions closely resemble negotiated 
rules is public law litigation. After plaintiffs establish liability, the court fre- 
quently asks the parties to negotiate a remedy to be contained in the court's 
decree.2^^ Negotiations take place within the context of the general conclusions 
of law and findings of fact made by the courl.2<>* Each party recognizes that it 
must respond to the demands of the other party in the negotiation process 
because any unresolved issues will be submitted to the court for its 
resolution. 205 

E. NATIONAL COAL POLICY PROJECT 

Perhaps the best known example in which parties that are usually adversa- 
ries negotiated numerous agreements concerning public policy was the Na- 
tional Coal Pohcy Project. This effort originated when Gerald L. Decker, 
Corporate Energy Manager of Dow Chemical Company, concluded that Dow 
needed to use more coal to generate electricity, but that major environmental 
problems could delay implementation of its plan.^^^ He decided that it would 



200. Another beneficial aspect of a settlement discussion is that the Department of Justice sometimes 
acts as a mediator helping the parties to redefine the issues, to assess their true interests, and to attempt 
to reach an accommodation. Interview with Joseph B. Scott, formerly of the Civil Appellate Division, 
U.S. Department of Justice (July 16, 1981) [hereinafter Scott Interview] (copy on file at Georgetown Law 
Journal). 

201. See supra notes 170-71 (discussing how adversarial process causes parties to overlook details). 

202. See infra text accompanying notes 239-4 1 (discussing requirement that negotiation must benefit 
party before incentive to participate exists). 

203. Chayes, The Role of the Judge in Public Law Litigation, 89 Harv. L. Rev. 1281, 1298 (1976). 

204. Id. at 1299-1300. 

205. See id. at 1281 (discussing advanced role of federal judiciary in determining issues of public 
law). 

206. Interview with Francis X. Murray, Project Director of National Coal Policy Project, Center for 
Strategic and International Studies, Georgetown University (May 19, 1981) [hereinafter Murray Inter- 
view] (copy on file at Georgetown Law Journal). In part because of his participation in studies per- 
formed under the auspices of the Technical Advisory Board of the Department of Commerce, Decker 
concluded that it was important for the United States to shift from the use of oil and natural gas to coal. 
Decker and others concluded that it would not occur without the reconciliation of environmental and 
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be appropriate to bring the parties in interest together to discuss the environ- 
mental issues surrounding the increased use of coal, rather than wait for the 
adversarial process to begin. ^^^ He approached Laurence I. Moss, formerly the 
President of the Sierra Club, and inquired about the feasibility of organizing a 
group of environmentahsts to meet with industry representatives about coal 
issues.2^^ Although Moss was at best lukewarm about the idea, he convened a 
meeting of environmentalists to discuss the invitation.^*^^ Many environmen- 
talists were hostile to the idea. Some denounced it as a sell-out to industry and 
refused to participate; others, however, agreed to negotiate.^'** 

The identification of interests and the creation of networks led to the forma- 
tion of industry and environmental coalitions as the initial members identified 
others who shoul(d participate. Decker and Moss decided that a neutral third 
party should chair the meetings and that an institutional home was necessary 
to provide administrative support.^" John Dunlop chaired the first meeting, 
and thereafter Francis X. Quinn of the Temple University Business School 
served as chairman.^ ^^ Georgetown University's Center for Strategic and In- 
ternational Studies became the sponsor, and its Francis X. Murray functioned 
as the project direclor.^'^ Five government agencies, four foundations, and 
eighty corporations provided funding for the enterprise. ^'^^ The participants 
broke into a series of task forces to consider various aspects of the increased 
use of coal.^^^ At the outset, they agreed that because of basic value differ- 
ences, agreement on certain issues would be impossible even if the parties 
agreed on the facts. In those instances the parties stated their respective views 
and the reasons for not attempting decision.^ '^ 

The parties involved in the National Coal Policy Project reached agreement 
on over two hundred recommendations, some of which had far reaching im- 
port.^ ^-^ Although no regulatory agency participated directly in the negotia- 
tions, several attended as observers. The agencies stated that they did not want 
to be voting participants because they wanted to preserve their political flex- 
industrial interests. [Summary and Synthesis] Where We Agree: Report of the National Coal 
Policy Project 1 (hereinafter NCPP Summary]. 

207. NCPP Summary, supra note 206, at I. 

208. Id. 
im. Id 

210. Id. Interview with Laurence I. Moss, former President of Sierra Club (Apr. 2, 1981) (copy on 
file at Georgetown Law Journal) [hereinafter Moss Interview); Murray Interview, j-w/^/-^ note 206; NCPP 
Summary, supra note 206, at 1. 

211. Moss Interview, j«/ra note 210. 

212. Id; NCPP Summary, supra note 206, at 2. 

213. [Volume 1] Where We Agree: Report of the National Coal Policy Project iii (1978) 
[hereinafter NCPP Volume 1]. 

214. NCPP Summary, supra note 206, at 67-68. The expenses of participating environmentalists 
were paid from contributions from the foundations and government agencies in order to avoid any 
appearance that the environmentalists had a conflict of interest by receiving corporate funds. Id. ; Mur- 
ray Interview, supra note 206. 

215. The task forces were mining, transportation, air pollution, fuel utilization and conservation, 
energy pricing and emission charges. NCPP Summary, supra note 206, at vii. 

216. NCPP Summary, supra note 206, at xvii; see NCPP Volume 1, supra note 213, at 131-47 
(discussing unresolved issues of Air Pollution Task Force). 

217. Most of the recommendations reflect broad, general agreement. Overall, they do not include the 
details of how the agreement could be implemented. Nor are they sufficiently detailed that they could 
be used as a regulation. See NCPP Summary, supra note 206, at 9-13 (stating that various policies 
should be adopted). 
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ibility. By refraining from voting, the agencies were able to evaluate the rec- 
ommendations as a group and to pick and choose the recommendations they 
wished to use as a basis for proposed rulemaking.^'^ Although it did not attri- 
bute the recommendation to the Coal Policy Project, the Federal Energy Regu- 
latory Commission (FERC) used one recommendation as the basis of a 
proposed rule.^'^ Another agency, the Office of Surface Mining (OSM) of the 
Department of the Interior, opposed the Project recommendations on the 
grounds that it did not participate in the development of the recommenda- 
tions. ^^^ Although the full effect of the Project on public policy in general, and 
on regulatory issues in particular, remains unclear,^^' it has been widely her- 
alded as an important attempt to estabUsh a policy dialogue among conflicting 
interests and to reach a consensus on pohcy.^^^ 

F. DIALOGUE GROUPS 

Corporate and environmental interests have engaged in "dialogue groups" 
concerning the regulation of toxic substances. ^^^ Sam Gusman of the Conser- 
vation Foundation developed this process as a result of his quest to find a 
"better way" than the adversarial process to develop regulations. Although the 
nearly uniform response to his suggestion was that it probably would not work, 
many expressed interest in participating if such a group were empaneled. A 
group was convened, with Gusman acting as facihtator to help define the is- 
sues, to build trust and to transmit the work product to the relevant parties. 
The group began with a relatively easy issue in order to build trust. ^^"^ As the 
group explored more complex areas, they brought in individuals with a partic- 
ular expertise, and the original group developed into a steering committee for a 
number of dialogue groups that worked on the respective issues. The groups 
reached consensus recommendations on a number of issues. ^^^ 

G. ENVIRONMENTAL NEGOTIATION 

By far the widest range of experience with negotiating agreements on issues 



218. Murray Interview, supra note 206. 

219. Id, 

220. Id. The OSM may only have been responding to the views of an important constituent. Some 
of the more vocal environmental groups thai were extremely active in securing strip mining legislation 
refused to participate on the ground that any agreement reached could only compromise the goal of the 
new legislation. M. Wessel, supra note 80, at 171-72. 

22 1 . See Joint Hearings Before the Select Co mm. on Small Business and the Subcomm. on Oversight of 
Government Management of the Senate Comm. of Governmental Affairs on Regulatory Negotiation^ 96th 
Cpng., 2d Sess. 7 (1980) (Statement of Harrison Loesch, Vice President, Government Relations, 
Peabody Coal Company) (several bills currently before Congress contain Project recommendations; 
host of regulatory recommendations adopted, and many Project board policy recommendations of the 
Project have entered the national policy debate) [hereinafter Regulatory Negotiation Hearings^, Intro- 
duction to [Overview 1976-1981] Where We Agree: Report of the National Coal Policy Pro- 
ject (1981) [hereinafter NCPP Overview). The final stage of the project is an assessment of the entire 
process, and that is currently underway. Moss Interview, supra note 210. 

222. NCPP Overview, ji^/-^ note 221 (collection of articles, letters, and commentary concerning 
project). 

223. Regulatory Negotiation Hearings, supra note 221, at 55-56 (Statement of Sam Gusman, Senior 
Associate, Conservation Foundation). 

224. The first topic was the need for additional toxicologists. Id. at 56. 

225. Interview with Sam Gusman, Senior Associate, Conservation Foundation (June 17, 1981) [here- 
inafter Gusman Interview] (copy on file at Georgetown Law Journal). 
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with significant public policy ramifications has occurred in the environmental 
area. Most of these negotiations have involved a specific dispute over the envi- 
ronmental consequences of a particular action at a specific site.^^^ Thus, the 
scope of these negotiations is closer to decisionmaking in an adjudicatory con- 
text than in a rulemaking context. The subjects negotiated include the location 
of a highway in the face of competing values and interests among the affected 
citizens;^^^ the effect of a uranium mine on the environment and the actions a 
mining company would take to mitigate adverse consequences;^^^ the actions 
of industrial plants to reduce pollution;^29 j^g construction of dams;^^^ the ac- 
cess to beaches on nonpublic land;^^' and the coordination of several govern- 
ment agencies concerned with different aspects of the Columbia River.232 

This body of experience has generated extensive literature analyzing various 
instances of negotiation and mediation,^^^ Negotiation has become so estab- 
lished and widespread in the environmental area that the Conservation Foun- 
dation publishes a quarterly newsletter devoted to "environmental dispute 
resolution/'^^"* Similarly, a number of organizations have been established to 
aid parties in resolving conflicts concerning environmental questions. ^^^ The 
best known of these groups is perhaps the Institute for Environmental Media- 
tion, the successor of the Office of Environmental Mediation of the University 
of Washington. It was founded in 1973 and is funded primarily by founda- 
tions for the purpose of providing experienced mediators to help settle disputes 
through negotiation.^3^ 

Environmental negotiations raise many of the same issues, but by no means 
all, that negotiation among interested parties developing a proposed rule 
would raise. For example, environmental negotiations are frequently polycen- 
tric, that is, they are "characterized by a large number of possible results and 
by the fact that many interests or groups will be affected by any solution 



226. See generally L. Susskind, L. Bacon & M. Wheeler, Resolving Environmental Regulatory Dis- 
putes (1982) (unpublished collection of case studies of environmental negotiation and mediation) (to be 
published under contract with Environmental Protection Agency). 

227. A. Talbot, Environmental Mediation: Three Case Studies 15 (1981) (construction of 
Interstate 90 in Seattle, Washington). 

228. See supra text accompanying notes 162-65 (concerning Homestake Mining Company's pitch 
mine). 

229. See generally T. Sullivan, The Colsirip Power Plant Controversy, in L. Susskind, L. Bacow, & 
M. Wheeler, supra Note 226 (unpublished report prepared for the Environmental Negotiations Project, 
Laboratory of Architecture and Planning, under grant from EPA) (detailing dispute over Montana 
power company's addition of two coal fired electric power plants to facilities at Colstrip, Montana). 

230. See supra text accompanying notes 160-61 (discussing dispute over construction of Snoqualmie 
Dam in stale of Washington). 

231. See generally A. Talbot, supra note 227, at 5 (beaches on Portage Island, Washington to be 
reached via sand bar owned by Lummi Indian tribe). 

232. Gusman Interview, supra note 225. Gusman mediated the negotiation between EPA, Depart- 
ment of Interior, Department of Commerce, Port Authority, and several stale agencies. 

233. G. Bingham, B. Vaughn & W. Gleason, Environmental Conflict Resolution (1981) 
(annotated bibliography published by Conservation Foundation). 

234. The Conservation Foundation's newsletter, Resolve, is the successor to Environmental 
Consensus, formerly published by RESOLVE, Center for Environmental Conflict Resolution. 

235. See Update, in Environmental Consensus 7-8 (Winter 1981) (list of eleven groups estab- 
lished to resolve environmental conflicts). 

236. Brochure of the Institute for Environmental Mediation (description of functions of the Institute 
for Environmental Mediation) (copy on file at Georgetown Law Journal). 
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adopted/'^^^ Environmental negotiations, therefore, must resolve clashes of 
competing values for which there are no explicit right or wrong answers. They 
require the identification of interests affected by the dispute resolution that 
should be parties to the negotiation. Further, environmental negotiations re- 
quire identification of the appropriate representatives of the respective groups. 
Finally, resolution of environmental disputes frequently requires the satisfac- 
tory determination of complex factual issues. Thus, the principles of environ- 
mental negotiation, both theoretical and practical, are generally applicable in 
the regulatory context. 

Negotiations of complex technical standards, settlements of lawsuits chal- 
lenging regulations, decrees in public law actions, recommendations of the Na- 
tional Coal Pohcy Project and the toxic substances dialogue groups, and the 
agreements settling environmental disputes all reveal the principles that guide 
the use of negotiation for developing regulations.^^^ 

V. Negotiating Regulations 

What follows is a proposal designed to make negotiating rules attractive to 
agencies and to the affected private interests. It is derived from the accumu- 
lated experience in and analysis of areas in which policy has been negotiated. 
The proposal is also designed to provide appropriate legal safeguards to pro- 
tect the rights of those affected by a regulation and to prevent abuse. Although 
these safeguards are based on traditional notions of administrative law, they 
are adapted to the negotiation situation. 

The following proposal is made up of several interrelated components. Its 
overall goal is to provide a structure for more direct and effective participation 
by those interested in rulemaking. The success of any single component of the 
proposal, however, is not determinative of its overall success. For example, it 
would not be a legitimate criticism of a negotiation to say that a consensus 
could not be reached on implementation language or on all facets of a pro- 
posed rule if the process narrowed the issues and reduced hostilities, facilitat- 
ing the development of the final rule. Thus, the components of a proposal 
should be assessed separately and in light of the ultimate goal of the 
negotiation. 

A. CONDITIONS THAT IMPROVE THE LIKELIHOOD 
OF SUCCESSFUL NEGOTIATIONS 

Negotiating is no more appropriate for developing all proposed rules than it 
is for settling all disputes. In this context, as in others, the "hot tub" theory is 
not true: people do not get together to resolve disputes with openness and 
reasonableness simply because the process is labeled nonadversarial.^^^ a 



237. Boyer, supra note 30, at 1 17 (defining and giving examples of polycentric problems). 

238. See infra text accompanying notes 278-85 (summary of principles favoring use of negotiation: 
balance of powers; limited number of parties; ripe issues; inevitability of regulation; mutually accepta- 
ble criteria; and expectation that negotiated agreement will influence outcome). 

239. See supra text following note 1 73 (discussing "hot tub" view of negotiations; belief that parties 
favor process because labeled nonadversarial). 
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party must believe that it will benefit from negotiation. ^'♦o Indeed, no party will 
agree to use any forum to reach a decision in which it is interested unless, all 
things considered, it believes it is more likely to achieve its overall goals by 
using that process instead of some other available decisional process.^"^' 

For example, in the simple situation in which a consumer believes that he 
purchased defective goods from a store, he must decide whether to seek repa- 
ration by negotiation with the store, by filing suit, by complaining to the 
dealer's manufacturer, by going to the Better Business Bureau, or by some 
combination of these alternatives. The store may conclude that negotiation is 
in its interest and, therefore, offer to negotiate or settle in response to the pur- 
chaser's initial inquiry. The store's decision to negotiate may be based on the 
conclusion that the store is unlikely to win the lawsuit and that it may be able 
to achieve more or to lose less through negotiation. Or, the store may look 
beyond the individual dispute to its long run interests in maintaining its good 
relations with its customers, the manufacturer, or the business community and 
negotiate despite its belief that it was not at fault and would prevail in litiga- 
tion. Thus, each party attempts to determine which method of resolving the 
complaint would maximize its return and to use that process to reach a 
decision.^'*^ 

The process that is ultimately used must take account of the relative power 
of the parties.243 Power derives from various sources. Power may stem from 
bargaining strength. An example of such bargaining strength would be a situ- 
ation in which a landlord commands a high price because little alternative 
space is available, and the tenant is not "entitled" to a low rent.^"*^ The land- 
lord in such a situation has a great deal of leverage. In the regulatory context a 
party may have power because of its significant political clout or strong factual 
argument. Norms that can be enforced to guide the resolution of the matter, 
such as rent control, also may be a source of power. In the bargaining over 
rent in the above example, the dwelling may be subject to rent controls. In 
such a situation, discussions would focus on application of the norms, as em- 



240. For a critique of the literature analyzing incentives to bargain and how the bargainers deter- 
mine their outcome by discounting other means of reaching decisions, see S. Bacharach, E. Lawler & J. 
Shedd, Critique of Bargaining Theory, in S. Bacharach & E. Lawler, Bargaining: Power Tactics 
AND Outcomes 1-40 (1981). For a discussion of the alternative mechanisms for resolving disputes, see 
R. Luce & H. Raiffa, Games and Decisions viii (1957) (discussing game theory as individual deci- 
sionmaking in the context of conflict with other individuals and inherent risk in outcomes); Boyer, 
supra note 30, at 1! I (contrasting attributes of trial type hearings with other forms of decisionmaking 
available to administrative agencies); Fuller, Forms and Limiis of Adjudicaiion, 92 Harv. L. Rev. 353, 
353 (discussing possible variation in elements that constitute form of adjudicatory process); Fuller, 
Mediation — Its Forms and Functions , 44 S. Cal. L. Rev. 305, 305 (1971) (discussing value of mediation 
and analyzing various situations characterizing need for and functions performed by m'tediator); 
Sander, Varieties of Dispute Processing, 70 F.R.D. 79, 79 (1976) (discussing alternative ways of resolv- 
ing disputes outside the courts to reduce caseload of federal judiciary). 

241. Eisenberg, supra note 127, at 675-76 (discussing various means by which stronger party may be 
induced to enter negotiations). 

242. The President's Commission for a National Agenda for the Eighties stated in its report: "Proce- 
dures, because they assign roles to various interest groups ox institutions in the setting and implement- 
ing of policy, determine the relative influence of the parties affected by regulation." Government and 
Regulation, supra note 14, at 46. 

243. "Assumption I: Power Is the Essence of Bargaining." S. Bacharach & E. Lawler, supra note 
240, at 43. 

244. The example is from Eisenberg, supra note 127, at 667-71. 
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bodied in the regulations, to the circumstances at hand. Similarly, if a statute 
specifies the criteria to be used in developing a regulation, the parties' discus- 
sions would center on applying those criteria. In the latter two examples, if 
discussions break down, the parties can invoke a formal process by which to 
make the decision. ^'^^ Power also may derive from the ability to invoke alter- 
native decisional processes. The process used may influence the extent to 
which bargaining power or norms enter into the decision. Moreover, the pro- 
cess may have a substantial effect on costs, delay, uncertainty, and the parties' 
participation in the decision. 2^*^ 

Each of these forms of power must be considered in developing a process for 
regulatory decisions. If, for example, one party has strong bargaining power, it 
would be inappropriate to use negotiation to develop a regulation because the 
prevailing norms might be ignored or a party might surrender the power it 
derived from the traditional process. Nor is it realistic to believe that the 
norms will be the exclusive manner of decision if one party has sufficient bar- 
gaining power to alter the governing norms. Thus, the decisional process must 
accommodate the various forms of power the parties in interest possess.^'*^ Ne- 
gotiation should be viewed as an alternative method of rulemaking to be used 
when it is superior to other processes. Therefore, it is necessary to determine, 
the conditions in which negotiations are appropriate. 

The discussion that follows identifies several criteria for deciding whether 
negotiations are likely to produce a sound regulation or to facilitate the regula- 
tory process.^"*^ The fulfillment of all the conditions identified here is by no 
means necessary for fruitful discussions.^^^ Moreover, even if several criteria 
are not satisfied, negotiations may still lead to a sound regulation. ^^o in addi- 
tion, experience may demonstrate that other factors are equally important in 



245. That the bargaining would be guided by norms does not mean that a formal mechanism exists 
for resolving an impasse. Thus, many relationships, such as parent-child, union-management, store- 
customer, professor-student, exhibit features of dependency and/or intimacy that inhibit the parties 
from seeking resolution through the intervention of a third party. Eisenberg, supra note 127, at 612-73. 

246. Eisenberg points out that participation is important in its own right and that people frequently 
will resist imposition of a decision on them even if the decision is in their interest, /d at 675-676. 

247. As Gerald Cormick, Director of the Institute for Environmental Mediation, points out, negotia- 
tion is not a way of avoiding conflict or the clash of power; rather, it is a process for reaching a decision 
that reconciles the competing interests. Cormick, TAe "Theory" and Practice of Environmenial Media- 
tion, 2 Envtl. Prof. 24, 25, 28 (1980). 

248. Clark & Cummings, Selecting an Environmental Conflict Management Strategy, in Environ- 
mental Conflict Management 10 (1981) (Council on Environmental Quality andGeological Sur- 
vey of United Slates Department of Interior analysis of environmental conflicts to select most 
appropriate settlement approach); Marcus, A Procedure for Assessing Environmental Disputes^ in Envi- 
ronmental Conflict Management 34 (1981) (describing procedures for determination of causes 
and means of resolution of environmental disputes). 

249. Susskind and Weinstein observe that we simply do not yet have enough experience to develop a 
set of criteria to determine whether an environmental dispute can be negotiated. Susskind & Wein- 
stein, supra note 92, at 356. 

250. For example, theory dictates that a mediator be rigorously neutral. Yet, one major environmen- 
tal negotiation involving several federal and state agencies, as well as private parties, succeeded primar- 
ily because of the perceived bias of the mediator. One of the central parties that had rejected previous 
overtures to negotiation agreed to participate only because of the perceived bias. H. Burgess, The 
Foothills Water Treatment Project: A Case Study of Environmental Mediation, in L. Susskind, L. 
Bacow & M. Wheeler, supra note 226 (unpublished report prepared for the Environmental Negotia- 
tions Project, Laboratory of Architecture and Planning, Massachusetts Institute of Technology, under 
grant from EPA), 
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determining whether the process is effective. The following criteria are predic- 
tive and are based on experiences in analogous situations in which complex 
policies have been successfully negotiated. 

1. Countervailing Power 

If a party has the power to achieve its goal, it naturally will exercise that 
power. For example, a local group's objections to a company plan to build a 
plant may go unheard unless it has some power to prevent the building of the 
plant. In the regulatory context, a party may have the power to dictate the 
outcome of a regulation, either because it has enormous political strength and 
could obtain legislation incorporating the regulation, or because its position is 
so strong that it would carry the day before the relevant agency or before the 
court reviewing the rule. In such a situation, the party could achieve its wishes 
without compromising at all if the wishes were within the confines of the gov- 
erning norms. Therefore, the dominant party would have no reason to negoti- 
ate with the other parties. For example, negotiators in the National Coal Policy 
Project did not consider some issues because some parties thought that they 
had sufficient power to achieve their will in Congress.^^* 

On the other hand, the various interests may have sufficient power so that no 
single party could achieve its will without dealing with the others. A party 
may derive its countervailing power from its ability to invoke a proceeding in 
which some third party will decide the issue and the governing norms are not 
sufficiently clear to permit prediction of the outcome; the ability to precipitate 
doubt on the outcome is a form of power. Even if the governing norms are 
relatively clear and one party would ultimately succeed on the merits, a party 
may have countervailing power because it can inflict significant costs or delay 
on the party. ^^2 A successful party therefore must deal with other parties that 
have the power to block its unfettered will. For example, when the displeased 
customer seeks reparation from the store, even if the store ultimately prevails, 
the store's victory may have come at an unacceptable price because of the costs 
and delay of the complaint. Similarly, in the negotiations leading to the agree- 
ment concerning the uranium mine,^^^ the environmentalists' power rested in 
their ability to delay the company's use of the mine by challenging the envi- 
ronmental impact statement prepared by a government agency. Although the 
company was confident of succeeding on the merits, it decided that direct ne- 



25 1 . As the report of the project explains, 

Several of [the] unresolved issues were addressed by Congress in the 1977 amendments to the 
Clean Air Act and neither side was willing to make a commitment to a definite position on 
those issues while the Congressional deliberations were continuing. Once the amendments 
were enacted, there was very little room left for discussion because industry, on the whole, 
wanted to weaken significantly the statutory language and environmentalists were largely sat- 
isfied with the outcome, although they would have liked a few strengthening amendments. 

NCPP Summary, supra note 206, at 132. 

252. A party also may have power because of its ability to harass or to flood the media with shrill, 
unreasonable positions used to build a political base. 

253. See supra notes 162-65 and accompanying text (describing controversy between Homestake 
Mining Company and environmentalists over pitch mine site in Colorado). 
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gotiation was in its interest. ^^^ 

The first consideration in deciding whether negotiation is appropriate is to 
determine whether any party has the power to achieve its will without having 
another party impose a sanction which the first views as unacceptable. If a 
party can achieve its will and thus control the outcome, negotiation is inappro- 
priate. The more rigorous safeguards of the traditional process would be neces- 
sary to protect the other interests. But this is in itself a form of power because 
the weaker interests may be able to extract concessions from the dominant 
interest to avoid the delay, expense, and inherent uncertainty of the more for- 
mal process. 

If the countervailing power among the parties is balanced such that the out- 
come of the conflict is genuinely in doubt, then negotiations among the parties 
may be the appropriate way to reconcile the competing interests. Before nego- 
tiations can be successful, however, the dominant parties themselves would 
have to recognize that it is in their respective interests to deal with each other 
as equals in attempting to reach a mutually satisfactory decision. ^^^ The domi- 
nant parties would have to believe that negotiation would enable them to 
avoid the time, expense, cost, and uncertainty of another process. The party 
might, for example, refuse to negotiate in good faith and instead seek judicial 
or congressional action. In sum, the parties themselves must believe that it is 
in their interests to negotiate the policy with the other parties, and that other 
means of exercising power are frustrated by countervailing power of one or 
more interested parties. ^^^^ 

2. Limited Number of Parlies 

Negotiations will clearly not work among an auditorium full of people. The 
give and take of issues and positions can only occur with a limited number of 
participants, probably fewer than fifteen. ^^^^ Thus, negotiation would be inap- 
propriate for a regulation that would affect many interests in such diverse ways 
that representation by a few individuals or teams of individuals would be im- 
possible.^^*^ For example, an environmental regulation may apply generally to 
all industry, and yet aifect each industrial sector differently enough so that 
even several individuals could not represent the interests of all of the sectors. 
In that case, negotiation would not work. 



254. Walson Interview, supra note 165. Both sides were content with the outcome and considered 
the process as more productive than Utigation. Id. 

255. Cormick, supra note 247, at 28 (successful negotiations require parties to deal with each other as 
equals seeking mutual satisfaction). 

256. Id. (successful negotiations require that each party have enough power to prevent others from 
taking unilateral action). 

257. There is no particular magic in the number 15; rather, it seems difficult to get more people than 
that around a table in reasonable comfort. Certainly more than 15 have participated in negotiations, 
but 15 people seems to be a rough practical limit. For example, the National Coal Policy Project's 
working task forces consisted of approximately that number. NCPP Summary, supra note 206, at 57- 
60. 

258. Each interest represented in the negotiations may consist of a number of different people. For 
purposes of negotiation the parties may form a caucus that is represented by an individual or team of 
individuals. That is, of course, a typical way of participating in traditional forms of rulemaking in 
which a trade association or other group represents the interests of a number of different organizations. 



NEGOTIATING REGULATIONS 347 



3. Mature Issues 



The purpose of negotiation is to reach a decision that accommodates the 
interests of the parties affected. The issues to be resolved, therefore, must be 
"ripe*' for decision. For example, if the parties are still jockeying for position 
by filing lawsuits or threatening to do so,^^^ building a media campaign, lining 
up political support, or exercising other methods of generating and demon- 
strating power, the issues have not yet crystallized sufficiently to permit resolu- 
tion. Although such behavior is a legitimate prelude to negotiation, it may 
preclude a necessary party from participating at that time.^^^ Similarly, a party 
may still be organizing or posturing to demonstrate to other parties that it has 
sufficient power to impose a sanction. Alternatively, the issue itself may not be 
ready for decision because the interests involved in its resolution cannot yet be 
identified or information on the issue is insufficient. The subject matter of the 
negotiation, therefore, needs to be a concrete issue. 

4. Inevitability of Decision 

The parties will not expend the resources required for negotiation unless 
they are convinced that they will benefit from negotiation. Parties frequently 
may benefit by delaying a decision, and it seems to be hunian nature to pro- 
crastinate until action is required. Thus, negotiations are likely to work best if 
a decision is inevitable, or even better, imminent. If the decision is inevitable 
or imminent, and the parties in interest fail to reach an agreement by negotia- 
tion, someone else will make the decision. In the regulatory context, this situa- 
tion may occur if a statute, a court order, or an overriding political pressure 
requires agency action within a particular time. This situation also could oc- 
cur if the agency has committed itself to a schedule in the regulatory 
agenda,^^' or has announced a schedule for action on an ad hoc basis. In such 
cases, if the parties fail to reach agreement, the agency itself, or in some situa- 
tions, a court or Congress, makes the decision. ^^^ The most favorable climate 
for negotiation occurs when all the parties believe that there is some urgency 
for reaching a decision. ^^^ The inevitability of a decision creates that urgency 



259. See D. Smith, A Case Study of Environmental Mediation; The Brayton Point Coal Conversion, 
in L. Susskind, L. Bacow & M. Wheeler, supra note 226 (unpublished report prepared for Environmen- 
tal Negotiation Project, Laboratory of Architecture and Planning, Massachusetts Institute of Technol- 
ogy, under grant from EPA), in which the New England Power Company filed suit against the Federal 
Energy Administration (FEA) when it issued a notice of its intent to prohibit the burning of oil. Even 
though negotiations subsequently began, the Department of Energy, the successor to FEA, continued 
formal proceedings to provide an incentive to continue the negotiation process, /d 

260. Cormick Interview, supra note 167 (parties in process of building power not ready to join 
negotiations). 

261. Exec. Order No. 12,291, § 5, 3 C.F.R. 127 (1981) (agencies shall publish regulatory agenda twice 
a year). A regulatory agenda consists of a listing of "proposed regulations that the agency has issued or 
expects to issue, and currently effective rules thai are under agency review." /d 

262. Although this may appear to concede that the agency has the unilateral power thai is antitheti- 
cal lo negotiation, in fact the agency may be unable to control the decision because the parties would 
have a significant role in developing the record and. seeking an appeal, if the parties themselves, in- 
cluding the agency, do not reach a negotiated decision within the allotted lime frame, however, they 
will lose the ability to share in its formulation directly. In addition, its outcome will be cast in doubt 
precisely because no one will be certain how the clash of interests will be reconciled by the third party 
decisionmaker. 

263. Cormick, supra note 247, at 28. 
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to a degree. The parties then feel pressure to reach a decision themselves 
before someone else makes the decision and deprives them of control. 

Despite the attraction of delay, in some instances a prompt decision may 
serve the parties' interests. For example, a company may wish to manufacture 
a new product or build a new plant and an agency plans to issue regulations 
that will control aspects of the decision. The company may be afraid to pro- 
ceed because it fears that it may incur the substantial cost of modifying the 
product or plant in response to the new regulation. The company then would 
prefer a prompt decision by the agency. An opposing interest also may prefer 
a prompt decision if the regulation appears to effectuate that party's interest. 
In such a case, delay is not in the interest of either side. 

Even if delay is in a particular party's interest, such as when the regulation 
will necessitate expensive retrofitting or large capital expense, the issue still 
may be suitable for negotiation if the implementation date is among the issues 
negotiated. Assuming that some decision is inevitable, if the implementation 
date is included in the issues negotiated, the reluctant party may prefer the 
certainty of outcome. The party thus may be willing to negotiate if it stands to 
gain time to implement the regulation. 

5. Opportunity for Gain 

Because a party would participate in negotiation only if it viewed itself as 
being better off for having done so, negotiation is not likely to be successful in 
"zero sum games," situations in which one party wins only to the extent that 
another loses. ^^"^ Thus, unless the dispute can be transformed into a "win/win" 
situation in which both parties are better off for having negotiated,^^^ negotia- 
tion may not succeed. 

For example, in the negotiations involving the Snoqualmie Dam, the origi- 
nal dispute was a zero sum situation. Environmentalists wanted to stop the 
construction of the dam and the farmers wanted to proceed. ^^^ Through nego- 
tiation the parties agreed on a common goal and turned the dispute into a 
"win/win" situation, in which the farmers got their dam and the environmen- 
talists preserved the valley. Similarly, in a dispute between the Environmental 
Protection Agency (EPA) and a paper mill, the EPA's initial position required 
the factory to incur great expenses for retrofitting existing boilers to reduce air 
pollution. 267 The parties negotiated a solution that required the factory to con- 
struct a new boiler. The solution satisfied EPA's concerns and also reduced the 
operating costs of the factory. The zero sum dispute thus was converted into a 



264. See R. Luce & H. Raiffa, su/fra note 240 (an introduction to game theory). 

265. Clark & Cummings, jw/^/-^ note 248, at II. Clark and Cummings distinguish "collaboration," 
which is the "win/win" situation, from negotiation, which they describe as lying between collaborative 
and "win/lose." In the "win/win" situation all parties have a common goal and in the "win/lose" 
situations parties must trade interests and make compromises to achieve what they desire, /d 

266. See Sviridoff, supra note 160 (discussing Snoqualmie Dam negotiations); Susskind, su/fra note 
83, at 3 n.6. 

267. D. Gilmore, Environmental Negotiations: A Case Study Between the EPA and the Brown 
Company over Brown's Berlin, New Hampshire Pulp and Paper Mill, in L. Susskind, L. Bacow & M. 
Wheeler, supra note 226 (unpublished report prepared for Environmental Negotiation Project, Labora- 
tory of Architecture and Planning, Massachusetts Institute of Technology, under grant from EPA). 
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"win/win" situation.^^s 

To assess whether a dispute can produce a "win/win" outcome one must 
look to the future rather than to the current situation. For example, imagine a 
giant city-wide bubble within which EPA would regulate the total emission of 
a particular gas from all sources. The various polluters inside the bubble 
would perceive the setting of limits on their respective discharges as a "zero 
sum" game because to the extent one would win, others must lose. From this 
perspective, the polluters might view negotiation as inappropriate because no 
company would have an incentive to give away to another company its limited 
ability to discharge its gas. On the other hand, if the companies failed to agree 
among themselves on the allocation of the individual levels, some other forum, 
such as the EPA or a court, might impose limits on the respective companies. 
In such a situation, the parties may beheve that it is in their interests to agree 
among themselves. They could reach a more satisfactory result because they 
would have some control over the decision. Such control would be particu- 
larly important if the prevailing norm were viewed as irrational. 

6. Fundamental Values 

Competing interests cannot negotiate an agreement if the disputed issue 
concerns fundamental values. Surely, no agreement could be reached over 
which of several religions is superior. As a more practical example, the parties 
involved in the National Coal Policy Project initially decided that because 
some issues were so value laden, they would not even attempt to reach an 
agreement on them.^^^ In the Homestake Mine negotiation, the parties decided 
that negotiations would not extend to issues relating to the company's uranium 
mill and its disposal sites, which were the subject of hearings before state agen- 
^jgg 270 Rather than focusing on these value-laden issues, in both instances, 
negotiations centered on the particular, mature issues of a less global nature.^^' 

In the regulatory context, the more the parties agree on fundamental princi- 
ples that shape the decision, the more likely it is that negotiations will be suc- 
cessful. If the fundamental issues cannot be resolved because the regulatory 
statute is vague, the situation may closely resemble a debate over the superior- 
ity of various religions and the parties may be unable to reach an agreement. If 
the issue is too basic for compromise among the parties, an alternative forum is 



268. Id. Although Clark and Cummings may be theoretically correct to distinguish the "win/win" 
situation from negotiations, supra note 265, even if both parties end up better off^the "win/win" 
situation — a great deal of negotiation would still be conducted because neither party would achieve all 
of its goals. Thus, mutual sacrifice through negotiations usually occurs and true collaboration is rare. 
269. We were not so naive as to believe that all differences would or could be resolved in a non- 
adversarial forum. On some issues the values of the protagonists are too far apart to make 
agreement possible, even when they agree on the facts. In these cases we state our disagree- 
ment and our understanding of the reasons for it. 

NCPP Summary, supra note 206, at xvii. The four areas of disagreement in the Air Pollution Task 
Force were the application of the best available control technology, the prevention of significant deteri- 
oration of air quality, the siting of plants in nonattainment areas, and the interrelationship of air and 
water pollution and land use. NCPP Volume 1, supra note 213, at 131-47. 

270. Homestake Mining Company and Coalition of Colorado Environmentalists, Joint Press Release 
(Apr. 15, 1981); Danielson Interview, supra note 162; Watson Interview, supra note 165. 

271, See supra note 164 (mediation agreement between Homestake Mining Company and eight con- 
servation organizations). 
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required to resolve the matter.^'^^ For example, it seems unlikely that OSHA, 
the unions, and industry initially could agree through negotiation on the extent 
to which OSHA must, or may, consider costs in setting occupational health 
standards.2^3 Once the conflict in fundamental value questions is resolved, 
however, the parties may use the resolution as a basis for negotiating agree- 
ments on individual regulations. 

7. Permitting Trade Offs 

The prime benefit of negotiations is that the parties affected by a decision 
can identify the issues involved, scale their respective importance, trade posi- 
tions, and work out novel approaches in an effort to maximize their overall 
interests. Parties may yield on issues that have lower priority to improve their 
position on issues that have higher priority. This scenario, of course, assumes 
that there are multiple issues to trade. Negotiations are likely to be diflScult 
when there is only one issue with a binary solution involved in the decision. In 
such a situation, because there will be a clear winner and a clear loser, there 
would be virtually nothing to negotiate. Thus, a regulation raising only a single 
issue, or even a very few issues, is an inappropriate candidate for negotia- 
tion. ^'^'^ Very few regulations, however, involve a single or only a few issues. 
Most regulations raise a great number of issues suitable for discussion. For 
example, a regulation may encompass issues such as the extent of the problem, 
the stringency of the response, the manner of compliance, the components of 
the regulation, and the date of implementation. 

8. Research Not Determinative of Outcome 

Information is clearly a form of power. If one party controls information 
that bears directly on a regulation, its power to control the outcome is greatly 
enhanced. A corollary of this power is that negotiation may be inappropriate 
for regulations requiring basic research because a party may not wish to com- 
mit itself in advance to accepting the results of such research. The parties may 



272. Harrison Loesch, a participant in the Coal Policy Project testified: "Where ... the problems 
are those of attitude and philosophy not subject to scientific quantification, I have come to the belief 
that the only solution is through the courts." Regulatory Negotiations Hearings, supra note 221, at 8 
(testimony of Harrison Loesch, Vice President, Government Relations, Peabody Coal Company). 

273. See American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 506-07 (1981) (industry argues 
that in developing cotton dust standard, OSHA must consider whether reduction in material health 
impairment risks are significant relative to cost; government argues that cotton dust standard must 
reduce "to the extent such protection is technologically and economically feasible"); industrial Union 
Dep't v. American Petroleum Inst., 448 U.S. 607, 639 (1980) (industry argues definition of health and 
safety standard, "reasonably necessary and appropriate," requires benzene standards to reflect quantifi- 
cation of costs and benefits; government argues definition does not modify requirement that standards 
reduce risk to lowest level feasible). 

274. Professor Stewart uses the location of a major energy facility in a scenic wilderness as an exam- 
ple of a single issue regulation. There is not likely to be any middle ground for compromise between 
industrial proponents and environmental opponents. Stewart, supra note 112, at 1345 n.266. Another 
commentator suggests that the decision whether to include air bags in cars is not amenable to negotia- 
tion. Note, supra note 96, at 1880. If the sole issue were whether to require air bags, that observation 
might be valid. There are, however, a range of negotiable issues, including the use of air bags, the use 
of passive restraints, the requirement that air bags be made available as an option, and their inclusion 
in certain sized cars but not others. Thus, because a range of choices is available on each of these issues, 
negotiations would be an appropriate forum for their resolution. 
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agree during negotiation on what research is needed and the protocol for the 
research. 2*^^ If certain research resuhs dictate a particular regulatory result, 
however, the parties may not wish to participate in a joint research endeavor 
unless they have a relatively good idea of the results the research will generate. 
It may be in the parties' best interests to disown or attack the research. Thus, 
successful negotiation is unlikely when fundamental research is necessary, the 
outcome is in substantial doubt, and the outcome would dictate the regulatory 
result. 

Nevertheless, negotiations may be appropriate when research would open 
up a range of regulatory alternatives or when the research results would not 
resolve certain issues involved in the negotiation. For example, research deter- 
mining the adverse health effects of exposure to a chemical would not deter- 
mine the manner and stringency of regulations governing exposure to the 
chemical. Moreover, negotiations may be appropriate even when fundamental 
research is necessary and the research findings cannot be predicted, but will 
dictate the resolution of the question. For example, in a dispute over the ef- 
fects of dredging on neighboring wetlands, both parties agreed to accept the 
results of the forthcoming research because one party knew it could not win if 
research revealed an adverse effect and the other party knew it would with- 
draw its objection if no adverse effects were demonstrated. ^^^ 

9. Agreement Implementation 

The parties may be unwilling to invest resources necessary to reach an 
agreement if implementation of that agreement is unlikely.^^^ Thus, in the reg- 
ulatory context, negotiations probably would not produce satisfactory resuhs if 
the negotiators believed that the agency would not use the results of the agree- 
ment. Nevertheless, agency action would be irrelevant if the parties themselves 
could implement the agreement. Additionally, negotiations must be structured 
to protect the resulting agreement from collateral attack by people who were 
not parties to the negotiations. Moreover, few would be willing to negotiate if 
the ultimate agreement would be disregarded by an organization essential for 
its implementation. 

10. Review of Negotiation Principles 

The following negotiation principles are indicators of the situations in which 
negotiation is likely to be an appropriate tool for developing a regulation. 
Regulatory negotiation is more likely to be successful when no single party can 
dictate the results without incurring an unacceptable sanction from the other 
parties.^^^ Only a limited number of parties directly interested in the outcome 



275. For an example of a negotiated agreement on research and its potential, see infra notes 499-500 
and accompanying text (describing Mediation Agreement between Homestake Mining Company and 
conservationists, including agreement to undertake negotiation research). 

276. See Cormick Interview, supra note 167 (resolution of dispute over survival of eel grass to de- 
pend on outcome of mutually agreed on research). 

277. See infra note 547 and accompanying text (discussing hesitancy of parlies to air differences fully 
when agreement overturned). 

278. See supra notes 251-56 and accompanying text (discussing situations in which power unbal- 
anced and dominant parly unwilling to negotiate because it expects to vindicate its position in another 
.forum). 
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of the regulation should participate in negotiations, ^^^ and the issues involved 
in the negotiation should be relatively well-developed and ripe for decision. ^^^^ 
Moreover, it must be clear to everyone that some form of regulation will be 
issued in the reasonably near future.^^' The parties must believe that they can 
each win through negotiation. 2^2 Issues should not involve fundamental value 
choices; rather, the parties should be guided by existing criteria reasonably 
acceptable to the parties. ^^^ Finally, the parties must have a reasonable expec- 
tation that the agency will use the fruits of their labor as the basis of public 
policy; otherwise, they may view the negotiations as a waste of time.^^"* 

We do not yet have enough empirical experience to predict with certainty 
whether the negotiations will be successful. ^^^ The suggested criteria have been 
met in most of the successful negotiations involving public policy questions, 
such as the settlement of lawsuits challenging rules and the environmental ne- 
gotiations discussed above. Thus, these criteria represent a reasonable first cut. 

B. THE APPROPRIATE PARTICIPANTS 

If regulatory negotiation is to be successful, the parties must participate di- 
rectly in the give and take. The threshold determination, therefore, is to iden- 
tify the parties entitled to participate. Certainly, any interest that would be 
substantially or materially affected by the regulation should be represented.^^^ 

In the analogous situation of writing voluntary standards, some organiza- 
tions define categories of interests that are entitled to participate in the devel- 
opment of the standard. For example, they require that consumers, users, and 
producers be represented on the committee drafting the standard. ^^"^ Some 
have argued that this approach is insensitive to the particular standards under 
consideration's^ and that it is illusory even to attempt to identify all interests 
that might be affected.'^^ As Robert Dixon observes, what is essential is to 



279. See supra notes 257-58 and accompanying text (discussing inappropriaieness of negotiation if it 
requires more than 15 parties). 

280. See supra notes 259-60 and accompanying text (discussing prematurity of negotiation if parties 
still jockeying for position). 

281. See supra notes 261-63 and accompanying text (describing difficulty in negotiations if two or 
more parties benefit from procrastination). 

282. See supra notes 264-68 (discussing hesitancy of parties to engage in negotiations unless parties 
have opportunity for gain). 

283. See supra notes 1^^-12> and accompanying text (discussing probability oi unsuccessful negotia- 
tion when parties' fundamental values differ). 

284. See supra text accompanying note 277 (discussing improbability of parties' participation if 
agreement not implemented). 

285. See Susskind & Weinstein, supra note 92, at 356 (experience inadequate to develop set of crite- 
ria for environmental negotiations). 

286. Murray Weidenbaum, formerly Chairman of the Council of Economic Advisers, reportedly 
quipped: "What scares me is that when Big Business, Big Government, and Big Labor get together, 
they lean on the little consumer." Slow Rebound from Recession, Time, Sept. 29, 1980, at 56, 58. This 
statement is more an indication that not all the appropriate interests were represented in reaching an 
agreement than an indication that the process of reaching consensus is an inappropriate way of making 
policy decisions. If negotiation is to work, care must be taken to ensure that the interests significantly 
affected are represented, lest the process degenerate into a sham. 

287. P. Harter, supra note 178, at 131 n.l75 (discussing classifications of interests for Voluntary 
Product Standards of National Bureau of Standards). 

288. Id. 

289. The Administrative Conference of the United States has recognized the difficulty in ascertain- 
ing representatives of affected interests: "The Conference is aware that the concept of representing 
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include sufficiently diverse interests to ensure that the critical issues are 
raised^^^ and to provide all interests with an opportunity to make their views 
known. 

The determination of which interests have a sufficient nexus with the regula- 
tion to merit participation must be made on an ad hoc basis, rather than by 
development of an abstract categorization of interests.^^^ Careful judgment 
must be exercised to determine which interests are so central that the regula- 
tion could not be developed without their participation and which interests are 
so remotely affected that their participation should be limited to written com- 
ments or other limited methods.^^^ Agencies and courts regularly make similar 
judgments.293 The principles developed in those contexts can be adapted and 
applied to the negotiation of rules. In addition, the principles that have 
evolved in the voluntary standards area can be used. The more immediate 
method of determining interested parties would be to have the parties them- 
selves make the decisions^^"* and to reserve the principles for resolution of 
controversies. ^^^ 

1. Change in Interests 

The issues involved in a negotiation may either expand or contract as work 
progresses and may vary depending on the stage of development. Thus, the 
interests represented may change over the life of the negotiations. When an 
issue is resolved, an interest may be dropped from negotiations or when a new 
issue arises, new interests may desire to participate. Moreover, the individuals 
who actually participate may vary depending on the issues. For example, fac- 

identified 'interests' in private standards developing organizations is a complex one, involving consider- 
ations such as what may be identifiable as an interest, its relevancy, its internal homogeneity, its capac- 
ity to be represented by knowledgeable spokesmen, and its political strength." Federal Agency 
Interaction with Private Standard-Setting Organizations in Health and Safety Regulation, 1 C.F.R. 
§ 305.78-4 (1981). Professor Boyer gives the example of ascertaining representatives of affected interests 
in the development of regulations limiting water pollution in a particular stream. Boyer, supra note 30, 
at 118. Interests that might be affected include the profit interest of management and stockholders; 
health, employment, and taxation interests of the local population; recreational, scenic, and ecological 
interests of those who live in the watershed to the region and of the country as a whole; the interest of 
consumers in lower prices; the interest of consumers in replacing the goods and services produced in the 
area; and the general interest of the American people in increasing gross national product, fostering 
competition, and maintaining balance of payments. Id. Although each of these groups has some inter- 
est in the outcome, clearly some groups are affected more immediately than others. It should not be 
difficult for each group to rank its interests according to its stake in the outcome for purposes of deter- 
mining whether it would be appropriate for that interest to be included in the negotiations. 

290. Dixon, Standards Developed in the Private Sector: Thoughts on Interest Represen- 
tation AND Procedural Fairness 53 (National Fire Protection Ass'n 1978). 

291. An example of a sufficient nexus would be the interest of the Antitrust Division of the Depart- 
ment of Justice in negotiations for a proposed regulation with potentially anti-competitive effects. 

292. An interest may be remotely affected but still be represented to a very real degree by a party 
who is more centrally affected and who is a participant in the discussions. That party could be charged 
with keeping the fringe elements closest to it informed of developments and carrying their concerns to 
the deliberations. 

293. See infra text accompanying notes 556-61 (describing judicial review of challenges to negotiated 
rules). 

294. See infra text accompanying note 37 1 (discussing use of preliminary inquiry to discover inter- 
ested parties). 

295. See infra notes 434-37 and accompanying text (describing potential method of determining 
whether a particular interest should be included in negotiations); notes 556-61 and accompanying text 
(detailing judicial standard for determining standing in challenges to rules). 
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tual matters may require technical officials, whereas policy questions may re- 
quire executive personnel. 

2. Who the Representatives Should Be 

Identifying the appropriate interests to be represented in the negotiation is 
only the first step in getting to the negotiating table. The next step is finding 
the individuals who actually will represent the respective interests. Although 
the interested party usually will select the representative, some discussion 
about who those representatives are likely to be is merited. Trade associations 
often represent industry, although the actual individual representative may be 
a corporate official from an association member. At first glance it may seem 
unlikely that companies would agree to have a trade association or other indi- 
viduals represent the numerous members of the industry. Today, however, 
most companies participate in rulemaking proceedings through trade associa- 
tions rather than individual corporate representation. ^'^^ In some instances, of 
course, an industry or other interest group may not have a common, unified 
interest. In such a case more than one representative would be appropriate. 

The regulation in question also may affect broad, general interests, such as 
consumers. 2^^ Thus, the group affected may be too diverse or each individual 
may be affected so slightly that no individual has any incentive to incur the 
cost and trouble of representing the class.^*^^ In such a case a division of^ the 
agency issuing the regulation may act as a surrogate for that interest. ^'^^Jvlore 
frequently, however, there are active, organized groups that endorse the vari- 
ous values and could represent groups with similar values in the negotiations. 

To be an effective representative, the individual must have sufficient stature 
with the constituency he represents to adapt to changing situations in the nego- 
tiations and to bargain accordingly while retaining the confidence of his con- 
stituency.^"^ The representative therefore must be a leader who cannot afford 
to be wrong too often, even though he lacks the authority to bind the constitu- 
ency. Thus, a vice president of a represented company would be an appropri- 
ate person to head the negotiating delegation. Although a vice president is in a 
position to know the policies of the company and to predict its reactions, he 
cannot bind the company to a major agreement because only the president or 
board of directors have that authority. Further, the vice president cannot af- 
ford to be wrong too often in making major agreements because he might lose 
his prominent position. He is also in direct communication with the various 
parts of his constituency and can draw on them as required during the negotia- 



296. It appears lo be customary for the association members to negotiate among themselves to de- 
velop a position on a proposed regulation. The trade association then represents that position in the 
ensuing rulemaking proceedings. The same role is envisioned here. 

297. For example, virtually any rule issued by the Consumer Product Safely Commission and many 
issued by the Department of Agriculture or the Food and Drug Administration concerning the labeling 
of foods affect consumer interests. 

298. See The Politics of Regulation 367-70 (J. Wilson ed. 1980) (describing political participa- 
tion based on dispersion of costs and benefits). 

299. Dean Morgan proposed that Commission staff should act as a surrogate for interests of parties 
not part of the forma) proceeding. Morgan, supra note 24, at 73. 

300. Regulatory Negotiation Hearings, supra note 221, at 26 (statement of Francis X. Murray). 
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tion process. ^^' Similarly, in less hierarchical groups, such as environmental 
organizations or trade associations, a person of senior leadership status would 
fulfill the same functions as the corporate vice president.^^^ 

A benefit of the negotiation process is the ability to identify the data re- 
quired for an intelligent decision and to progress from that data to identifica- 
tion and resolution of the major issues. This sequence requires that the parties 
weigh the value of the issues to permit trade offs in reaching a mutually accept- 
able agreement. To be effective, the representative must be able to make deci- 
sions in the changing circumstances of the negotiations subject to subsequent 
ratification by the representative's constituents. Thus, the representatives 
should be principals of their organizations with decisionmaking authority 
rather than intermediaries.^^^ For example, in assembling the participants in 
the National Coal Policy Project, some corporate officers that deal with the 
government thought that they should represent their companies because the 
negotiations concerned public policy. Other participants observed that sub- 
stantive trade offs were necessary for the group to be successful. Because the 
corporate representatives dealing with government lacked that substantive ex- 
pertise, other people in the company with line authority would be more appro- 
priate representatives.^^'* 

3. Financing the Enterprise 

Because the political legitimacy of a negotiated rule rests largely on the con- 
currence of the significant affected interests, actual participation by those inter- 
ests is essential. Some interests, however, may have difficulty participating 
because of a general lack of funds. Others may have difficulty financing par- 
ticipation because they are involved in many activities and, therefore, their 



301. To a large extent, each interest would be represented by a team rather than by a single individ- 
ual. Whereas one or a few individuals would be designated to participate in face to face negotiations, 
others would provide technical support. Indeed, different negotiators might participate when different 
issues are negotiated. For example, in the National Coa! Policy Project, different individuals repre- 
sented the respective constituencies in the various task forces. NCPP Summary, supra note 206. at 4. 
55. The National Coal Policy Project emphasizes, however, that each person participated as an individ- 
ual and not as a representative of any organization. Id. 

302. See Cormick, supra note 247, at 28 (describing need for parties with sufficient power to commit 
themselves as prerequisite for participation in negotiation). John Dunlop has eloquently stated that 
any negotiated agreement actually involves one more agreement than the number of parties repre- 
sented; the final agreement plus an agreement internal to each coalition. Each coalition, allied for 
purposes of the negotiations, will have differing priorities and reactions to the proposals of the other 
parlies. Initial positions are usually assembled into a package that reflects the multiple goals of the 
constituency, but before a final agreement among the parlies can be reached the internal differences 
must be reconciled and a consensus reached. J. Dunlop, The Negotiations Alternative to Markets and 
Regulation 10-13 (Aug 29, 1979) (unpublished manuscript). Bridging the diverse interests and commu- 
nicating the evolution of discussions clearly calls for someone in a leadership position. 

303. See supra notes 118-26 and accompanying text (describing problems with adversarial process 
that result from use of intermediaries). One of the primary reasons negotiations for the location of a 
power plant next to an Indian reservation were unsuccessful was that the intermediaries involved were 
unable to deviate from the rigid instructions provided by their constituents. Hence, they could not 
identify and rank true interests, as required by the give and take of negotiations. When the principals 
themselves became involved, however, the parlies reached a mutually acceptable agreement. Another 
significant factor, however, was the rigid format imposed on the negotiators by the agency in the first 
instance, and the hospitable forum available in the second. T. Sullivan, supra note 229, at 51-61 (ana- 
lyzing federally mandated negotiation versus local resolution of problem). 

304. Murray Interview, supra note 206. 
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resources are spread thin. Such groups currently may participate in the 
rulemaking process by filing comments, but may not engage in extensive re- 
search or prolonged dialogue during the rulemaking process.^*^^ Their power 
may rest in their political clout, in the fact that they are a significant constitu- 
ency of the agency, or in the threat of an appeal challenging a rule. Such a 
group may view regulatory negotiation as a less favorable alternative than no- 
tice and comment rulemaking simply because it would require the presence of 
its representative at the negotiating table over a period of time. To such inter- 
ests, expenses of negotiation may be greater than those of the current rulemak- 
ing proceeding. Therefore, it may be essential to defray some expenses of such 
an organization if it is to participate.^*^^ 

Funding participation in the rulemaking process recently has been much 
debated^*^"^ and is a volatile political issue. ^*^^ Several points are uniquely appli- 
cable to the regulatory negotiation process, however. First, if the regulatory 
negotiation process is successful, it will significantly reduce the agency's ex- 
pense in developing a rule because the need for elaborate factual research and 
the defensive work that goes into issuing a final regulation would be reduced. 
Negotiations also should reduce expensive judicial challenges to rules. If an 
organization's participation is essential to the negotiation, defraying its out of 
pocket expenses could be viewed as an investment resulting in a net savings of 
government resources. Indeed, one experienced mediator estimates that a rela- 
tively complex rule could be negotiated for a fraction of the current cost to 
some parties. 3^^ Second, because some organizations view their power as stem- 
ming from their underdog position, such organizations would be unwilling to 
accept full funding despite their financial need. Such a group might feel that 
its independence would be compromised if it received government funds be- 
cause the payments could be perceived as a source of revenue for the 
organization.^ '0 



305. See Boyer, Funding Public Participation in Agency Proceedings: The Federal Trade Commission 
Experience, 70 Geo. L.J. 51, 138-39 (1981) (discussing range of contributions of public interest groups 
participating in FTC rulemakings). 

306. Professor Stewart has argued that to provide an incentive to participate in good faith in a nego- 
tiation/consensus process, advocacy groups should be compensated "for the relaxation of procedural 
formalities and to equip them to participate effectively in informal processes." Stewart, supra note 1 12, 
at 1347. 

307. See generally Public Participation, supra note 25, at 91-128 (overview of agency policies 
regarding financial assistance for participation in regulatory proceeding); Boyer, supra note 305 (evalu- 
ating criticisms that FTC funding of public participation expensive, one-sided). 

308. See Pacific Legal Found, v. Goyan, 664 F.2d 1221, 1227 (4ih Cir. 1981) (holding that agency 
does not have inherent authority to fund public participation in a proceeding; funded participation 
must be expressly authorized). A proposed version of § 553(d)(5) of the APA, as passed by the Senate, 
provides: "Nothing in this section authorizes the use of appropriated funds availaible to any agency to 
pay the attorney's fees or other expenses of persons participating or intervening in agency proceedings." 
S. 1080, 97th Gong., 1st Sess., § 3, 128 Cong. Rec. S2,713-14 (daily ed. Mar. 24, 1982). 

309. Cormick Interview, supra note 167. This estimate is corroborated by the relatively low out-of- 
pocket expenses for the National Coal Policy Project. See Regulatory Negotiation Hearings^ supra note 
221, at 2 (Statement of Senator Gaylord Nelson) (cost of negotiations minimal; Coal Project cost only 
$400,000 over two years). 

310. One of the main complaints about providing public funds to participate in rulemaking proceed- 
ings is that individuals or groups claim to advocate an interest and thus receive funding, although there 
are few indicia that they speak for a constituency or that their reasons for participating go beyond 
obtaining a means of self support. The ACUS has addressed these concerns and has recommended that 
the funding authority consider "whether the applicant receives contributions from members or constitu- 
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The Environmental Caucus of the National Coal Policy Project was 
financed in part by grants from foundations. A rigorous accounting was made 
to ensure that no corporate funds were used for funding the caucus because it 
could be argued that such funding would compromise the independence of the 
environmental groups.^ ^* During the initial public meeting, the very first ques- 
tion posed was whether the environmental groups had been paid by corpora- 
tions and if so, whether they had sold out.^^^ The accounting unequivocally 
put that question to rest and it did not arise again.^*^ In another environmental 
negotiation, although a company offered to fund certain research, the environ- 
mentalists declined the offer and agreed on joint funding so that their indepen- 
dence would not be viewed as compromised. ^''^ The lesson is that whenever 
funding is provided, it could appear that the recipient's independence has been 
compromised or that the funded individual is not truly a representative of a 
broad-based interest. Thus, if the funding is provided, it should be adminis- 
tered by someone independent of the regulatory authority that will issue the 
ultimate regulation, or it should reimburse only expenses. 

A regulatory negotiation group may require a staff, a mediator,^*^ or person- 
nel to conduct research, to compile bibliographies, or to draft initial docu- 
ments for the group to review. The staff could consist of agency personnel, 
ahhough a staff loyal to the agency as opposed to the negotiating group as a 
whole could present difficulties. Alternatively, the staff could be hired for the 
specific purpose of serving the group. These expenses logically should be borne 
by the agency because in the absence of a negotiations process, the agency 
would have had to use its staff to develop the regulation. Moreover, use of a 
staff for the negotiating group could be viewed as analogous to staff provided 
to an advisory committee, which agencies fund. 

C. THE AGENCY AS PARTICIPANT 

The agency is indisputably a party in interest and, under the analysis above, 
would be eligible for participation in negotiations.^*^ Thus, the question is, 

ents, whether the applicant has a record of advocating similar positions with apparent member or con- 
stituent approval and whether the applicant advises its members or constituents of the position it is 
taking or has taken in the proceeding." Administration Conference of United States Recommendation 
79-5, § (l)(g), I C.F.R. § 305.79-5(l)(g) (1981). 

311. Murray Interview, supra note 206. 

312. Id. 

313. Id 

314. Cormick Interview, supra note 167. 

315. See infra notes 425-32 and accompanying text (describing possible benefits of mediator in regu- 
latory negotiation). 

316. The "interest" the agency represents is necessarily a little nebulous because, unlike the other 
parties, the agency would not attempt to maximize its goals (except, perhaps, in ensuring ease of admin- 
istration). Rather, the agency would seek to further its perception of the "public interest," as defined by 
its organic statute, its existing policies, and the milieu in which it operates. Thus, the agency represent- 
atives would attempt to develop a reasonable regulatory response to the problem, based on criteria 
similar to those that would be used if the agency itself were developing the regulation. In traditional 
rulemaking, the agency must anticipate the reactions of its constituencies and take appropriate action. 
In the negotiation context, however, because the interests of the agency's constituencies would be 
presented directly, the agency would be free to concentrate more directly on its own position. Under 
traditional rulemaking and negotiation the agency would develop its position by acting like the umpire 
assessing competing claims of the parties concerning the facts and policies involved in the regulation. 
See supra notes 73-75, 87-88 and accompanying text (currently agencies act as umpires in rulemaking 
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should the agency participate in the negotiations?-^'^ Although this issue has 
generated considerable discussion over the years with respect to agency partici- 
pation in the development of voluntary standards, no clear consensus has 
emerged.^'** Agency participation can be viewed as inconsistent with the 
agency's role as the sovereign decisionmaker because participation may cloud 
its ability to determine independently what is the best regulation. Despite such 
possibility, objective analysis indicates that the agency may have a real and 
significant incentive to participate fully. 

1. Countervailing Power 

In many cases, the agency, like any other organization lacks the power to 
control the outcome of the rulemaking process. Its decisions are limited by the 
record developed during the proceeding and are subject to review by the White 
House, Congress, and the courts.^ '^ A powerful organization may be able to 
check the agency's ability to develop a regulation that the agency believes to be 
appropriate and justified by the record. Even if the agency is able to issue a 
regulation despite a powerful interest, the process may take a very long time 
and consume great resources — both monetary and political. Because the out- 
come of judicial review is rarely predictable, the agency cannot be confident 
that its views, as embodied in the regulation, will prevail. Indeed, the courts 
reverse agencies with some frequency and agencies take great defensive meas- 
ures to prevail upon judicial review. 

The traditional inability of the agency to control the outcome has been 
heightened by the advent of executive branch review. The Oflftce of Manage- 
ment and Budget (OMB) reviews regulations to ensure that the benefits justify 
the costs and that a complete record exists. ^^o Moreover, the OMB has made it 
clear that it is receptive to the views of outside parties on regulations, provided 
that the parties submitting also have submitted their views to the issuing 
agency. ^^' These review mechanisms necessarily broaden the perspective of an 

process). An agency's general orientation, function, motivation, and ultimate rule would be the same in 
both traditional rulemaking and negotiation. In sum, negotiating is an alternative means to the end of 
issuing a regulation, not a fundamental alteration of the concept of the agency. 

317. For example, two models of agency involvement have been proposed; the "agency oversight 
model" and the "agency participation model." Note, supra note 96, at 1875. 

318. Compare OMB Circular No. 1 19 "Federal Parucipalion in the Development and Use of Volun- 
tary Standards; Invitation for Public Comment." 47 Fed. Reg. 16,919, 16,920-21 (1982) (OMB state- 
ment that agency participation in development of voluntary standards intended to eliminate need for 
Government standards) with Administrative Conference of United Stales Recommendation 78-4(l)(a), 
1 C.F.R. § 305.78-4(1 )(a) (1981) (ACUS recommendation that agency employees should serve on vol- 
untary standards committees in health and safety area without power to bind agency) and Employee 
Membership and Participation in Voluntary Standards Organizations, 16 C.F.R. § 1031.5(0 (1980) 
(CPSC Product Safety Commission criteria for participation limit Commission employee status to advi- 
sory nonvoting membership). 

319. See supra notes 77-79 and accompanying text (describing how parties can control agency deci- 
sion through control over record). 

320. Exec. Order No. 12,291, 46 Fed. Reg. 13,193-94 (1981). OMB has required agencies to conduct 
additional work or to reconsider draft final regulations that have been submitted to it for review. See 
The Administration: Settling In, Regulatory Eye, May, 1981, at 5 (describing regulations returned to 
agencies because of cost, policy, and analysis problems). 

321. Memorandum from David A. Stockman to Heads of Executive Departments and Agencies, 
Certain Communications Pursuant to Executive Order 12.291, "Federal Regulation" (June 13, 1981) 
(copy on file at Georgetown Law Journal). 
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agency beyond the narrow goal of achieving a parochial interest. They also 
diminish the agency's sovereignty and power because the agency must deal 
with outside interests. Thus, in many rulemaking proceedings, the agency's 
unilateral power is subject to checks similar to those imposed on private inter- 
ests. Agency participation in negotiations is therefore appropriate. 

2. Resources 

Faced with developing a regulation from scratch, an agency first may have 
to amass a large scientific and technical basis for the regulation. This process 
can be both time consuming and enormously expensive. Although the agency 
may believe that the data are unnecessary for reaching a determination, it 
nonetheless may develop the data in anticipation of future attacks by parties 
seeking to participate in the ultimate decision. The agency, therefore, is com- 
pelled to conduct extensive scientific and technical research. If the parties par- 
ticipated directly, however, they might agree that some data is unnecessary and 
narrow the data base. Moreover, in face to face negotiations the parties may 
be more willing to furnish relevant data, which often is inaccessible to the 
agency, if the donor can control its use.^^^ Thus, the agency may be able to 
conserve its resources by negotiating directly with the affected interests. 

3. Timeliness 

Regulations take an enormously long time to become effective. Such delay 
may occur because regulations have a significant impact on the economy and 
also require development of factual bases.^^^ Much of the time involved surely 
must be attributable to the wrangling and disputes among the parties through 
their respective exercises of power in the adversarial process. Regulatory ne- 
gotiation with agency participation, properly conducted, could provide a fo- 
rum for more direct reconciliation of those disputes in a less lime consuming 
fashion. 

4. The Advantages of Agency Participation 

Agency participation in a negotiated solution to a regulatory problem may 
prove beneficial to the agency for several reasons. It can avoid the political 
infighting, which is a form of exercise of power among the interest groups. It 
can tap the expertise and resources in the private sector. It can reduce the need 
for development of vast factual material that may not be necessary for in- 
formed decisions. It can facilitate reaching a final decision in a shorter period 
of time. All of these attractive benefits assume, however, that the process 
would be effective and not simply add another layer of review to the hybrid 
rulemaking proceeding. Experience indicates that the process will not be com- 
pletely successful unless the agency participates fully. Negotiations are less 
likely to result in a proposed regulation if the parties other than the agency 
develop a recommendation which is then tendered to the agency for its review 



322. See supra note 106 and accompanying text (discussing reluctance of parties to provide data 
under current adversaria) process). 

323. See Morgan, supra note 24, at 24-26 (discussing causes of delay in agency ratemaking). 



360 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



and consideration.^^"* 

5. The Difficulties of Agency Nonparticipation 

Several difficulties result when the agency fails to participate directly. First, 
the parties lack guidance concerning the results that would be acceptable to the 
agency. This problem is not merely the result of the agency's status as a gov- 
ernment entity. Rather, the problem occurs whenever a major interest with 
veto power over implementation of the agreement fails to participate in the 
formulation of the agreement. One frequently cited reason for failure to estab- 
lish or to continue negotiations is that a particular party with the power to 
frustrate implementation refuses to participate.^^^ Others may not be willing to 
invest the resources necessary for reaching agreement if its implementation is 
uncertain. Even if negotiations do move forward, the parlies must anticipate 
the position of the missing party and, thus, will not be in a maximum position 
to give and take within the range of acceptable alternatives. 

A related problem occurs when agency participation is limited to monitoring 
the proceeding and specifying acceptable outcomes; such actions may be 
viewed as edicts or directives to reach particular results. Such a role is incon- 
sistent with the concept of negotiations, in which the parties together define 
issues and agree on acceptable selections. Agency nonparticipation, therefore, 
adversely affects the definition of the boundaries of the discussions, because 
the parties are either insufficiently aware of the boundaries or the boundaries 
are too rigid. 

Moreover, a recommendation developed without agency participation runs 
into the "not invented here" syndrome when submitted to the agency for re- 
view and consideration. The agency's staflT has an incentive to find fault with 
the recommendation and to second guess the negotiators' judgments because it 
may perceive a need to prove its merit and demonstrate its expertise. It is 
simply human nature to demonstrate one's worth when reviewing a document 
submitted for consideration; by pointing out deficiencies, real or imagined, one 
appears to make a contribution. Alternatively, the agency may not have a 
position on a negotiated agreement and may have to conduct research to de- 
velop one. Such repetition reduces many of the benefits of negotiated 
regulation. 

Experiences in regulatory and nonregulatory negotiations demonstrate the 
reality of these difficuhies. Congress has experimented by having individuals 
in the private sector develop a proposed regulation. One such program was a 
disastrous failure.^^^ If regulatory negotiation is to be successful, the lessons of 
that failure must be borne in mind. 



324. Even if the process does not lead to a proposed regulation, it still can have important beneficial 
effects. See infra text accompanying note 594 (describing enhanced ability of parties to resolve disputes 
because of working relationship developed in negotiations). 

325. Gerald Cormick lists the following as the first inquiry in deciding whether negotiation is an 
appropriate way of settling environmental disputes: "Are all parties who have a stake in the outcome or 
the ability to influence implementation involved?" Cormick, supra note 247, at 28 (emphasis added). It 
is similarly /irst on Susskind's list of steps necessary for successful mediation. Susskind, supra note 83, 
at 14. 

326. See infra notes 327-48 and accompanying text, (discussing CPSC offeror process). 
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The Consumer Product Safety Act^^? authorizes the Consumer Product 
Safety Commission (CPSC) to "promulgate consumer product safety stan- 
dards."^^^ A proceeding for the development of a safety standard begins with 
the publication in the Federal Register of a notice identifying the products and 
the risk of injury addressed by the rule, together with a summary of each regu- 
latory alternative under consideration by the CPSC.^^^ The notice also in- 
cludes information concerning any existing standard known to the CPSC that 
is relevant to the proceeding.^^^ Prior to the Act's recent revision,^^' the notice 
also could include "an invitation for any person (other than the Commis- 
sion). . . to offer to develop the proposed Consumer Product Safety stan- 
dard"3^2 xh^ Act directed the Commission to permit one of the offerors to 
develop a proposed standard submitted pursuant to the invitation "if it deter- 
mines that the offeror is technically competent, is likely to develop an appro- 
priate standard within the period specified in the invitation . . . and will 
comply with the regulations of the Commission. "^^^ Under this process, the 
Commission invited either existing organizations or ad hoc groups brought to- 
gether for that specific purpose to develop a proposed standard. The statute 
further authorized the CPSC to contribute to the offeror's cost in developing a 
proposed standard.^^"* Interestingly, very little legislative history exists to ex- 
plain why Congress chose this approach.^^^ 

By all accounts the offeror process did not work welP^^ and the CPSC was 
recently directed to develop product safety standards on its own without going 
through the offeror process.^^'' Under the offeror process standards were noto- 
riously slow in developing,^^^ and the standards sometimes lacked adequate 



327. 15 U.S.C. §§ 2051-2081 {\nb\ amended by Pub. L. No. 97-35, 95 Stat. 703 (1981) (codified at 15 
U.S.C.A. § 2058(a) (West 1982)). 

328. Id § 2056(a)(1). 

329. 15 U.S.C.A. § 2058(a) (West 1982). 

330. 15 U.S.C.A. § 2058(a)(3) (West 1982). 

331. Omnibus Budget Reconciliation Act, Pub. L. No. 97-35, 95 Stat. 703 (1981). 

332. 15 U.S.C. § 2056(b)(l)(D)(ii)(I) (Supp. IV 1980), repealed by Omnibus Reconciliation Act, Pub. 
L. No. 97-35, 95 Slat. 703 (1981). 

333. Id § 2056(d)(1). 

334. Id. § 2056(d)(2). At times, the CPSC also required that representatives of certain interests be 
members of the offeror group. See P. Harter, supra note 178, at 1338 n.I78 (describing CPSC con- 
sumer representatives in voluntary standards development). Both the statute and the CPSC's regula- 
tions required that the offeror provide for "notice and opportunity by interested persons (including 
representatives of consumers and consumer organizations) to participate in the development of such 
standards." 15 U.S.C. § 2056(d)(3)(B) (1976); see 16 C.F.R. § 1 105.6(a)(1) (1980) (requires offerors to 
give notice to interested persons of opportunity to participate in standard development). 

335. For an analysis of the meaning and history of the offeror provision, see Scalia & Goodman, 
Procedural Aspects of the Consumer Product Safety Act, 20 U.C.L.A. L. Rev. 899, 906-16 (1973). They 
explain that the offeror process may "constitute anything from the very core of the rulemaking process 
to a set of troublesome but inconsequential preliminaries." Id. at 908. 

336. For example, the House Interstate and Foreign Commerce Committee explained: "The com- 
mittee has long been concerned about the length of time it takes the CPSC to develop safety standards 
under the offeror process in Section 7 of the Act. Of equal concern to the Committee has been the 
quality of the standards being produced." H.R. Rep. No. 1 164, 95th Cong., 2d Sess. 5, reprinted in 1978 
U.S. Code Cong. & Ad. News 9434, 9435; see also T. Schwartz, The Consumer Product Safety Com- 
mission: A Flawed Product of the Consumer Decade (Nov. 1982) (report to ACUS discussing many 
problems with offeror process, including length of time required to develop regulation and lack of 
definition of role of offeror). 

337. Omnibus Budget Reconciliation Act, Pub. L. No. 97-35, 95 Stat. 703 (1 98 1) (offeror provision 
repealed). 

338. See supra note 336 (describing offeror process as lengthy). 
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supporting data.^^*^ Offerors and the CPSC staff became embroiled in great 
struggles and an offeror's recommendations frequently were revised substan- 
tially before being used as a basis for a proposed standard. ^'^^ 

The CPSC began its use of the offeror process by creating distance between 
itself and the offeror on the grounds that it did not want to intrude into the 
deliberations of the private group.^"' This approach left offerors without sub- 
stantial guidance concerning what the agency would deem acceptable results 
or how to write a standard. ^"^^ Moreover, offerors could not tap the expertise 
and data sources of the agency. 

Several offerors complained about the lack of guidance,^"*^ and a former 
chairman of the CPSC acknowledged the absence of guidance as a major 
problem.^'*'* As a result, the CPSC began providing directions for offerors, but 
tensions continued between the offerors and the Commission. In a joint pro- 
ject between industry and the agency to develop voluntary standards, the 
Commission accused an offeror of being comprised of "macho manufacturers" 
who stonewalled the agency. ^"'^ The offeror responded that the problem lay in 
"the ineptitude, bias and mismanagement casually dispensed" by the agency's 
staff.^"*^ Although some offerors argued that the CPSC second guessed and 



339. See e.g.. D.D. Bean & Sons v. Consumer Product Safely Comm'n. 574 F.2d 643, 652 (1st Cir. 
1978) (finding complete absence of evidence in record on matchhead fragmentation); Aqua Slide 'N' 
Dive V. Consumer Product Safely Comm'n, 569 F.2d 83 1, 844 (5th Cir. 1978) (holding that CPSC failed 
to produce substantial evidence to support warning sign and ladder chain requirements); H. R. Rep. 
No. 1 164, 95th Cong., 2d Sess. 6, reprinted in 1978 U.S. Code Cong. & Ad. News 9434, 9436 (citing 
provisions of recommended standards lacking supporting technical rationale). 

340. The House Committee stated: 

The Consumer Product Safely Commission has generally given offerors great latitude to make 
independent judgments regarding the levels of safely required to address an unreasonable 
risk. The CPSC, however, has often disagreed with those judgments as incorporated in ihe 
offeror's recommended standard. In reviewing a recommended standard, the CPSC has often 
rewritten the offeror's work product, substituting its judgment on the levels of safety required 
for those of the offeror. 

This modus operandi has severely undercut the effectiveness of the offeror process by reducing 
the meaningfulness of the industry and consumer participation. 

H.R. Rep. No. 1164, 95ih Cong., 2d Sess. 6, reprinted in 1978 U.S. Code Cong. & Ad. News 9434. 
9435. 

341. One participant in an early offeror proceeding described the CPSC's attitude toward the partici- 
pants as "Delphic." Letter from Peter H. Schuck to Philip J Harter (Dec. 4, 1981) (discussing negotia- 
tions in rulemaking) (hereinafter Schuck letter] (copy on file at Georgetown Law Journal). 

342. The House Committee criticized the CPSC for directing offerors to address a broad range of 
hazards regardless of the data or lack thereof on the respective risks involved in such hazards. Thus, 
the CPSC reqiiired the offerors to consider unsolvable hazards; hazards for which there was fittle or no 
data to establish their existence; hazards over which the CPSC's jurisdiction appears highly tenuous. 
H.R. Rep. No.: 1 164, 95th Cong., 2d Sess. 9, reprinted m 1978 U. S. Code Cong. & Ad. News 9434, 
9438. ^ 

343. See Hamilton, supra note 184, at 1410-12 (American Society for Testing and Materials and 
Consumers Union so complained). 

344. Consumer Product Safety Commission — Oversight: Hearings on the Degree to which the Consumer 
Product Safety Commission is Fulfilling Its Mandate to Protect Consumers from Unreasonable Risks of 
Death, Injury or Serious or Frequent Illness Associated with the Use or Exposure to Consumer Products 
Before the Subcomm. on Oversight and Investigaiion, and Subcomm. on Consumer Product and Finance 
of the House Comm. on Interstate and Foreign Commerce, 95lh Cong., 1st Sess. 359 (1977) (testimony of 
John Byinglon, Chairman of CPSC). 

345. iVhat Can Sway CPSC Is Shown in King's f^iews, Product Safety Letter, at 3 (Jan. 26, 
1981). 

346. Chain Saw Makers Blast CPSC, Product Safety Letter, at 4 (Feb. 9, 1981). 
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nilpicked the result, on several occasions the CPSC seemed to believe that the 
proposals resulting from the offeror process were inadequate because they 
were generally too stringent or imposed requirements based on inadequate 
data.^'^^ 

These failures stem in part from the lack of direct participation by a respon- 
sible agency official in the development of the proposed standard. Because the 
CPSC did not participate, the offerors had to guess the agency's positions and 
were unable to engage in the give and take of a negotiation process. Because 
the offerors lacked guidance and data, they tended to develop far more elabo- 
rate and complicated standards than they would have if the agency had been 
present. The agency then had to develop a position based on new information. 
This duplicative process obviously took time and resources. Finally, and per- 
haps most important, some have alleged that the offerors were far too respon- 
sive to some of the interests, to the exclusion of others. ^"^^^ The lesson seems to 
be that all interests significantly affected should be at the table, including the 
agency. 

6. The Disadvantages of Agency Participation 

Agency participation in regulatory negotiation raises problems of its own, 
some practical and some doctrinal. Many of these concerns, however, can be 
met. On the practical side, the fact that the agency will make the decision if 
negotiations break down can cause the parties to view the agency representa- 
tive as a "special'* interest and to accord it an unusual status. Some parties 
may continue to posture, to advocate extreme positions, to denounce the oppo- 
sition as unworthy, and generally to preserve their positions for an ensuing 
adversarial contest. 

A second concern arising from agency participation is that if negotiations 
break down and an agency decision follows, the agency may misuse the con- 
cessions and compromises made during the negotiations, as well as the data 
submitted during the process. A party may fear that once it deviates from its 
initial, adversarial position, recouping its position with the agency would be 
impossible if discussions break down. Thus, agency participation may cause 
the parties to maintain an inflexible approach, and the benefits of the negotia- 
tion process might be lost. These problems are not unlike those that arise in 
any negotiation, ^^^^ however, and procedural devices can, in large measure, 



347. Cf. supra note 340 (discussing problems wiih offeror process from congressional perspective), 

348. The House Interstate and Foreign Commerce Committee stated: 

Unfortunately, the CPSC's efforts to assure that the proposed safety standard would be ade- 
quate have often been made without the advice or expertise of interested consumer or industry 
groups. The result has been poor quality standards, inadequately technical rationales to sup- 
port the standard when challenged in court, and inefficient utilization of all parties' resources. 

H.R. Rep. No. 1 164, 95th Cong,, 2d Sess. 6-7, reprinted in 1978 U.S. Code, Cong. & Ad. News 9434. 
9436. 

349. The agency may appear to have ultimate decisionmaking authority because, if negotiations 
break down, the agency will develop the rule. Despite this possibility, this situation is not unlike many 
negotiations in which one parly can take action subject to sanctions imposed by others. In the rulemak- 
ing context, the agency may write the rule, but private parties continue to participate in shaping the 
record and exerting the normal political pressures. Thus, the unilateral act of writing the rule remains 
subject to a form of countervailing power. This observation, however, does not remove the concern 
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remedy them.^^^ 

A more troubling problem arises from the concept of the agency as sover- 
eign. Under a view of the agency as the decisionmaker, as in the New Deal 
vision of the agency, it would be illegitimate for the agency to negotiate with 
the parties in interest. According to this view, the agency may seek widespread 
public participation in the rulemaking process by contacting private interests 
before proposing a rule and by publicizing the development of a rule to permit 
any interest to submit material for the agency's consideration. But the agency 
should not jeopardize the exercise of its neutral, detached, expert judgment 
with too much contact with the parties.^^' 

With respect to regulatory negotiation, however, concerns about the concept 
of the agency as sovereign are misplaced. ^^^ First and foremost, the agency 
itself would not be bound by the position taken by its representative during 
negotiations, any more than any single constituency would be bound irrevoca- 
bly by the position taken by its representative. Rather, the agency's senior staff 
would continue to review the proposal to determine whether the proposal re- 
flected the agency's policies sufficiently to merit pubhcation as a proposed 
rule.^^^ The officials in the agency who have final regulatory authority would 
assess the proposal just as they routinely do under the current process. In tradi- 
tional rulemaking, the staff develops a proposed regulation, frequently after 
consultation with affected interests. ^^"^ The staff then submits it to senior offi- 
cials for review and approval as a proposed regulation.^^^ The process of nego- 
tiating a proposed rule, therefore, would make more explicit and efficient a 
process that occurs regularly in current rulemaking. 

Concern also has been expressed that the participation of an agency official 
in the negotiations would make a sham of the subsequent notice and comment 
period.^^^ That worry, however, is more apparent than real because under cur- 

thai agency participation may cause the parties to maintain an inflexible approach. For example, in the 
Homestake Mine negotiation, one of the participants expressed concern that the negotiations revealed 
their case to the other side. Danielson Interview, supra note 162; Watson Interview, supra note 165. 

350. See infra notes 452-67 and accompanying text (discussing alternative solutions to problem of 
agency participation in negotiations). 

351. See supra notes 38-43 and accompanying text (describing New Deal view of agency as detached, 
neutral experts acting in public interest); M. Wessel, supra note 80, at 174-75 (describing need for 
neutral detachment of conferees when seeking scientific consensus); Stewart, supra note 3, at 1712-16 
(describing agency bias and pressures to expand traditional model to include unorganized interests). 

352. Not participating in the development of voluntary standards for a product or process subject to 
the agency's jurisdiction may be appropriate in those instances in which the agency is not called on to 
review the standard. In such a case the position taken by the agency representative could be perceived 
as the official agency position when in fact it reflected only the views of a staff" member. See supra note 
318 (comparing conflicting federal policies on agency participation in voluntary standards 
development). 

353. If a proposed rule is negotiated among the parties, it presumably would be published in the 
Federal Register as a notice of proposed rulemaking and subjected to the normal comment and agency 
review process. See infra notes 549-5 1 and accompanying text (describing agency review of negotiated 
regulation, including negotiatied rule and comment process interaction). 

354. See W. Magat, L. Gianessi & W. Harrington, supra note 174, at 2-1 to 2-28 (describing 
EPA's best practicable technology rulemaking process for water quality standards). 

355. See Pedersen, supra note 77, at 52-59 (describing internal rulemaking procedures at EPA). 

356. Letter from Chairman James C. Miller, III to Sen. William V. Rolh, Jr. (Nov. 25, 1981) (herein- 
after Miller letter] (copy on file at Georgetown Law Journal). The letter contained the comments of the 
Federal Trade Commission on agency participation proposed in The Regulatory Mediation Act <d{ 
1981. S. 1601, 97th Cong., 1st Sess., 127 Cong. Rec. 123, S9328 (daily ed. Sept. 9, 1981). The Regula- 
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rent practice comments are received and reviewed by the staff that prepared 
the proposed rule and are subject to the final review of senior agency officials. 
That practice could continue for proposed rules developed through negotiation 
among the parties having a significant interest in the negotiations. Moreover, 
an initial proposal developed through negotiation should be more balanced 
and reflect more diverse views than one written by the agency after informal 
and sequential consultation that responds to the various political pressures. 

The experience of agencies in negotiating settlements for lawsuits supports 
this argument. In lawsuits challenging rules agencies routinely negotiate set- 
tlements in which they agree to publish a particular notice of proposed 
rulemaking.^^^ In these cases, senior agency officials must determine whether 
the agreement comports with agency policy and is within the range of accepta- 
ble regulatory alternatives. Similarly, enforcement actions are also regularly 
negotiated. In both situations, the agency representative negotiates subject to 
senior official approval; he does not act as the sovereign agency making an 
independent decision and holding firm. 

Part of the concern about agency participation in regulatory negotiation is 
the fear that the negotiation decision may not be the one the agency would 
have developed independently as a regulation. Although it is unclear whether 
this fear is justiiied,^^^ the question obviously is not whether the decisions are 
identical, but whether the decision is within the range of acceptable alterna- 
tives. As Dean Morgan noted in an earlier ACUS project addressing the re- 
lated issue of settling • ratemaking cases: "Ambiguity is an inherent 
characteristic of the ratemaking process. . . . The most that can be hoped of 
any process, whether formal or compromised, is that the result will fall within 
a range of reasonableness."^^^ Further, the range of acceptable alternatives 
currently is defined in large part by the parties themselves. Negotiation merely 
gives them a direct voice and recognizes what happens in practice. ^^*^ Thus, 
properly structured negotiations not only fulfill the goals of the regulatory pro- 
cess, they do so more directly than the current practice. ^^* 

The agency remains sovereign because it alone makes the final decision. To 
alleviate any persistent concerns, however, it can be made clear at the outset of 
a regulatory negotiation that the participation of the agency representative is 
not binding on the agency. For example, each of the parties in the Columbia 



tory Mediation Act of 1981 would reduce the adversarial nature of the regulatory process by encourag- 
ing negotiation. Chairman Miller complained that because the participation and endorsement of a 
senior official would make it appear that the agency is committed to the negotiated proposal, the subse- 
quent notice and comment procedure would appear to be a sham to those who did not participate. 
Miller Letter, supra, 

357. See supra notes 194-99 and accompanying text (describing negotiated settlements of rule 
challenges). 

358. For example, some European standards for vinyl chloride were negotiated and are similar to 
OSHA's. See generally J. Badaracco, jt^/-*? note 93 (overview of similarities and differences in Euro- 
pean and American business and government relationships). 

359. Morgan, supra note 24, at 7 1 . 

360. See supra notes 87-88 and accompanying text (describing political process agencies engage in 
without legislative directives). 

361. This process is not dissimilar to that described in the legislative history of the APA. See supra 
note 28 (describing conferences among interested parties as potential substitutes for formal hearings). 



366 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



River negotiations was a government agency. ^^^ After reaching a settlement 
acceptable to the representatives of the parties, each representative agreed to 
recommend approval to his respective agency and each understood that the 
other could not bind its agency short of that ratification. All participating 
agencies approved the agreement after they conducted the appropriate 
reviews.^^^ 

7. Appropriate Agency Representative 

The agency representative, like his private sector counterparts, should be a 
relatively senior official. He should have the ability to assess and predict the 
ultimate position of his constituent, the agency. Further, the representative 
should be part of the substantive division of the agency that is responsible for 
the development of the regulation so that he can make the requisite decisions. 
Because the goal of the negotiations is to produce an agreement that will form 
the basis of a regulation issued by the agency, it is important to involve the 
agency's lawyers in the process. Moreover, it is critical that any legal concerns 
be addressed early because negotiations could be thrown off stride or discarded 
altogether if such questions arose late in the process. The agency negotiators 
should be able to tap the agency resources, including any data the agency may 
have collected, agency experts, and relevant staff. Thus, the negotiating team 
should have sufficient stature to permit it to draw on the agency's resources 
and coordinate its various concerns as it would if the regulation were being 
developed by the agency's own staff. 

8. Summary of Agency Participation 

Negotiations among the parties, with or without the agency, can expose the 
true interests of the respective parties. Negotiations thus narrow the range of 
disagreement, identify the research that needs to be conducted, and explore 
novel approaches to fulfilling the regulatory mandate. If the private parties 
themselves can reach agreements on all or even some of these topics, the 
agency's work will be greatly streamlined. Even if the agency does not partici- 
pate, it can facilitate the negotiations process by providing guidance on the 
limits of available options and by supplying data and information available to 
the agency that may be unavailable to the private parties.^^"* 

It seems clear from the foregoing analysis, however, that to achieve the full 
benefits of regulatory negotiation, the agency should participate as a full party. 
Although care must be taken to avoid the problems attendant to that role, 
doing so will not be difficult. If the agency does not participate in the negotia- 
tions, the fruits of the process may be bland recommendations akin to those 



362. See supra note 232 and accompanying text (describing Columbia River environmental 
negoiiations). 

363. Gasman Interview, supra note 232. Gusman served as the mediator for the negotiations. 

364. In this scenerio, the role of the agency would not be significantly different from its role in the 
development of voluntary standards. See Employee Membership and Participation in Voluntary Stan- 
dards Organization, 16 C.F.R. § 1031.5(f) (1980) {describing CPSC participation in voluntary standards 
development); P. Harter, supra note 178. at 216-35 (detailing agency actions to improve relationship 
between externally developed standards and government regulations). 
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proffered by traditional advisory committees. That result, in turn, would only 
add another layer and more delay to the rulemaking process. 

D. ASSEMBLING THE NEGOTIATORS 

The parties are likely to view the entire negotiation process with healthy 
skepticism.^^^ For years rules have been developed through a quasi-adver- 
sarial process in which each party views the other as an untrustworthy oppo- 
nent. ^^^ Negotiations could be viewed as a naive, futile effort to induce the 
lamb to lie down with the lion.^^'^ The lamb is likely to believe that by negoti- 
ating it may give up power provided by another process. Therefore, it may be 
far more comfortable with the traditional process, in which it is protected by a 
shepherd.3^^ If the parties are to be wilhng to participate, they must be shown 
that it is in their interest to negotiate. In addition, it is rarely clear from the 
outset which interests should be represented and who the representatives 
should be. Thus, considerable effort must be expended to establish the negoti- 
ations if the entire process is to be successful. 

1. Neutral Judgment 

The first question is who should be responsible for empanelling the group. 
The parties frequently can agree among themselves who the major players are. 
One way of assembling the group, therefore, would be to have the parties agree 
upon the participants in a negotiating group. Someone, however, would have 
to initiate and administer even this relatively simple process. Moreover, if a 
regulation is to be negotiated^^^ someone would have to determine whether the 
significant parties in interest were actually represented.^''*^ 

A second approach, and one likely to be more common, would require some 
individual to conduct a discrete preliminary inquiry to discover who the inter- 
ested parties are and whether sufficient common ground for reaching an agree- 
ment through negotiation exists.^^ ' For example, the individual might contact 
the line officer in an agency and ask what interests would be affected by the 
subject matter of the regulation and which groups would be likely to partici- 



365. See supra text following note 173 (discussing implausibility of hot tub theory of negotiations, 
which characterizes negotiated solutions as those reached in an atmosphere of beguiling honesty and 
openness). 

366. See supra notes 104-27 and accompanying text (discussing criticisms of adversarial process). 

367. The phrase derives from a letter concerning regulatory negotiation from Richard M. Patterson, 
of Dow Chemical, to Dan Bensing, Legal Counsel, Senate Governmental Affairs Committee (June 2, 
1981) (copy on file at Georgetown Law Journal). Mr. Patterson's letter expressed concern about some 
regulatory negotiation proposals that were current at that lime. 

368. See supra notes 243-47 and accompanying text (describing sources of negotiating power, such as 
formal process for resolution of disputes). 

369. Even if the initial discussion does not result in a negotiated rulemaking, the concerns addressed 
herein would still apply. The preliminary discussion may result in a narrowing of the differences 
among the interests and a series of recommended regulatory actions by a group acting as an advisory 
committee. See infra text following note 416 (discussing use of advisory committee if regulatory negoti- 
ation determined inappropriate). For example, the Federal Advisory Committee Act (FACA) requires 
that advisory committees "be fairly balanced in terms of the points of view represented." 5 U.S.C. app. 
§ 5(b)(2) (1976). 

370. See infra text accompanying notes 401-02 (describing role of convenor, including determination 
of feasibility of negotiation and representation of interests). 

371. Cormick Interview, jiy>w note 167. 
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pate in the rulemaking proceeding. In addition, he would inquire about the 
issues likely to be involved in the proceeding. The person conducting the in- 
quiry would then contact the individuals and organizations on that list and 
inquire about their views as to what the interests are, what issues are likely to 
be raised, and who the players should be. He also would ask what issues would 
be inappropriate for negotiation and whether the organization believed it 
could work with other parties in reaching an agreement. Thus, through such 
multiple iterations, the parties and the issues could be defined, both inclusively 
and exclusively.^''^ 

The obvious organization to conduct this inquiry, or on whose behalf the 
inquiry would be conducted, is the agency that ultimately will issue the regula- 
tion. The agency must be comfortable with the process by which its own regu- 
lations are developed,^''^ and it might be hesitant to rely on a negotiating 
group assembled by someone outside its control. 3^"* The agency thus appears to 
be a logical candidate. 

There are, on the other hand, significant arguments for having someone 
other than the agency itself assemble the group. The point of the iterative pro- 
cess is to make discrete, confidential inquiries about a party*s interests and the 
issues it believes reasonably can be discussed. A party may believe that its 
ultimate interests lie in the political or adversarial process, and it justifiably 
may be reluctant to talk candidly with the agency for fear of retribution if it 
does not agree to participate in the negotiation. In addition, a party may be- 
lieve that either proposing the negotiation process or agreeing to participate 
before other parties agree to do so would be an acknowledgement that it is 
unable to achieve its goal through the normal process; this in turn would di- 
minish its power.^'^^ Thus, the preliminary inquiry into whether negotiation is 
feasible, which requires touching base with the various interests while narrow- 
ing the issues, must be conducted in confidence and must permit a party to say 
«jjQ "376 Otherwise, the very purpose of the discrete inquiry would not be ful- 
filled because the parties would not begin the negotiation process by trusting 
each other. 



372. This iterative process need not take long because the goal is to spot parties and issues, not 
resolve them. Usually the process could be completed in a few weeks. 

373. An agency that is uncomfortable with the negotiation process might refuse to participate or, if it 
does participate, might find ways to sabotage the results. If such sabotage occurred, negotiation would 
consume resources without achieving its overall benefits. Therefore, it would be inefficient to try to 
force the agency to use a negotiation process to establish a regulation. 

374. Professor Stewart believes that an agency's reluctance to "lose control" of the rulemaking pro- 
cess is a major inhibition on the use of negotiation to establish regulations. Stewart, supra note 112, at 
1346. To the extent that observation is true, and undoubtedly it is, an agency may feel doubly reluctant 
to participate if it cannot control the establishment of the negotiating group. 

375. See Eisenberg, supra note 127, at 672*73 (discussing willingness of parties to negotiate depend- 
ing on relative bargaining powers). 

376. A party might be forced to negotiate by the prospect of embarrassment from publicity of the 
fact that it held up full negotiations. It would still be diflficult, however, to force the party to participate 
in good faith if it believed the subject unsuitable for negotiations. Cormick Interview, supra note 167. 
In one environmental negotiation, a party was forced to the table by such a tactic, and the whole 
process angered all those involved. H. Burgess, supra note 250. If a party states that it believes negotia- 
tions are inappropriate and that it is unwilling to participate, someone should determine whether the 
party's participation is essential to the negotiation and the strength of its refusal. It may be that negoti- 
ations are appropriate and that the party ultimately would participate, despite its initial statement to the 
contrary. 
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The political legitimacy of this process depends on the participation of rep- 
resentatives of the interested parties as negotiators. Thus, the parties and the 
world at large must have confidence that negotiators are indeed representatives 
of the significantly affected parties. ^^^ Therefore, it would be inappropriate to 
permit any participant to be responsible for assembling the group because it 
might appear that one party selected interests and individuals to support its 
views.^''^ 

The agency is particularly susceptible to charges of bias. For example, one 
allegation against intervenor funding is that agencies have a bias toward fund- 
ing those interests that support its view.^^^ One regulatory agency, which 
wanted to draw on diverse views of experts in a particular field, asked the 
National Academy of Sciences to empanel a technical committee.^®** An offi- 
cial of the agency believed that the panel's recommendations would be given 
far greater credence if the panel was not under the agency's own auspices be- 
cause people would believe that the participants were selected on the merits, 
rather than because of bias in favor of the agency.^* ^ The official indicated that 
he believed individuals with greater stature in their respective communities 
were willing to participate in the process precisely because they felt the neutral 
selection sustained the panel's legitimacy. ^^^ indeed, many statutes that re- 
quire an agency to consult with an advisory panel before issuing a regula- 
tion^^^ also require the panel either to be appointed by or selected from 
nominees of the National Academy of Sciences. The obvious motivation for 
this trend is a desire to ensure the neutrality of the panels, and in particular, to 
remove the possibility that parties could allege that the agency stacked the 
committee to favor a point of view or to exclude some position. 



377. Any group that negotiates a position on a regulatory matter can assist an agency by narrowing 
the-range of alternatives that would be acceptable to the members of the group, by spotting issues that 
may be troublesome, and by providing a starting point for the agency's consideration of the issues. 
There is, of course, no requirement that any group communicating its views and positions to an agency 
represent a diversity of views or even more than one interest. 

If, however, the group is to have any formal relationship with the agency, as is required for the 
negotiation of a rule, FACA requires that the membership "be fairly balanced in terms of the points of 
view represented." 5 U.S.C. app. § 5(b)(2) (1976). Further, neither the agency nor any particular inter- 
est should unduly influence the position of the committee as a whole. Id § 5(b)(3). Moreover, it is 
critical that the members of a group negotiating a rule actually represent the interests involved and that 
no one party is in a position to pressure the membership to favor its perspective because this proposal 
anticipates that the product of the negotiation would be accorded significant deference. See infra notes 
547-56 and accompanying text (describing agency and judicial review of negotiated regulations). 

378. "[T]here is a perception . . . that there is inherent, insidious bias in the panel selection process 
and, as a result, in the panel's studies. This view argues that the person appointing the panel, subcon- 
sciously (or perhaps consciously — it makes no difference) chooses people whom he believes will be 
partial to the resuh he favors." M. Wessel, supra note 80, at 146. 

379. The Magnuson-Moss Act's expense reimbursement program may not have led to bias in agency 
funding. Administrative Conference of United States Recommendation 80-1, Trade Regulation 
Rulemaking under the Magnuson-Moss Warranty-Federal Trade Commission Improvement Act, 1 
C.F.R. § 305.80-1 (1981). Nonetheless, recommendations were made to ensure that participants were 
selected to provide a diversity of views as opposed to those supporting the agency. Id. § 305.80- 1(C). 
The ACUS has recommended that separate parties administer the reimbursement program and the 
development of staff positions for a proceeding. 1 C.F.R. § 305.79-5(l)(0 (1981). 

380. Seymour Interview, supra note 168. 

381. Id 

382. Id 

383. See supra note 140 (listing examples of statutes requiring agency to seek advisory committee 
advice). 
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To avoid the inevitable claims of bias and conflict, as well as the difficulty of 
securing the initial agreement of the parties to participate, an organization 
other than the agency that will ultimately issue the regulation should assemble 
the negotiating group, at least on a preliminary basis. The use of a neutral 
third party would enable the parties to express themselves with candor. In ad- 
dition, a neutral third party is appropriate because many of the decisions made 
in the initial stage of negotiations will be of a judicial nature. Such preliminary 
decisions would include the identification of interests and their appropriate 
representation.^^"* Thus, an unbiased decisionmaker of the highest probity 
would be required. If an organization other than the agency assembles the 
negotiation group, the agency would have no stake in its composition. Thus, 
claims of agency bias or conflict in selection of the negotiating group would be 
avoided. ^'^^ 

2. Convenor 

Several existing Federal agencies could be used to perform the "convenor" 
function. The convenor would have responsibilities for the preliminary deter- 
mination of the feasibility of negotiation, the interests to be represented, and 
the appropriate representatives of the interests. 

The President's Task Force on Regulatory Relief is an interagency organiza- 
tion administered by the Oflice of Management and Budget (OMB) with the 
power to direct agencies to consider various regulatory alternatives and to co- 
ordinate agencies' approaches to regulatory questions.^^^ It has become the 
ultimate authority in the Executive Branch's management of the regulatory 
process. ^**^ Although the Task Force could be extremely helpful in regulatory 
negotiations by assuring agencies of the legitimacy of the process, it is unlikely 
to serve as the convenor because it has no operational authority. Rather, the 
OMB provides staff" to the Task Force. 

The OMB, in addition to its general management authority and its duties 
under the Paperwork Reduction Act,^^^ has general authority to implement 
President Reagan's Executive Order 12,291.^^^ The Order requires the OMB to 
review regulations issued by the respective agencies and the regulatory impact 
analysis^*^^ prepared by the agencies for major rules.^^' The OMB attempts to 
ensure, at least in theory, that agencies have adequate support for the factual ' 
conclusions underlying regulations and that regulations are clearly within the 
agency's statutory mandate. ^^^ It has become the central manager of the regu- 



384. See infra text following note 443 (discussing judicial nature of preliminary determination of 
parties to negotiation). 

385. Widespread confidence in the legitimacy of the negotiating group would help ensure that the 
results of its negotiation are accorded greater weight and that they would not be subjected to collateral 
attack. Therefore, it is in the agency's interest to instill such confidence. To the extent that the use of 
an independent third party increases suchfaith, it should reduce the agency's innate resistance to the 
notion. 

386. Exec. Order No. 12,291, § 6, 3 C.F.R. 127, 131 (1981). 

387. Id. 

388. 44 U.S.C. §§ 3501-20 (Supp. IV 1980). 

389. Exec. Order No. 12,291, 3 CF.R. 127. 131 (1981). 

390. Id § 3; see infra notes 589-90 and accompanying text (discussing regulatory impact analysis). 

391. Id ai § 6, 3 C.F.R. 127, 131 (1981). 

392. Id at §§ 4, 6, 3 C.F.R. 127, 130-31 (1981). 
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lalory process. ^'^'^ The 0MB could make the preliminary determinations con- 
cerning regulatory negotiations as an adjunct to this regulatory management 
authority. 

The significant drawback of this suggestion is that the White House — the 
Task Force and 0MB — could be viewed as politically partisan and thus liable 
to select interests and representatives favorable to political views of the admin- 
istration. Moreover, OMB's review function creates tension between the agen- 
cies and 0MB that may frustrate the good working relationship necessary for 
such a system to work. This tension may cause the agency to use the traditional 
process to avoid dealing with the OMB, even if it otherwise believes negotiat- 
ing would be appropriate. 

Another alternative for the role of convenor would be the Federal Media- 
tion and Conciliation Service^^"* (FMCS) which, among other things, develops 
"the art, science, and practice of dispute resolution. "^*^^ Until recently, the 
FMCS has been concerned almost exclusively with labor/management issues. 
Recently, however, it has undertaken a role in age discrimination cases^*^^ and 
other nonlabor fields. ^*^^ Because FMCS has an expertise in conducting negoti- 
ations, it may be an appropriate convenor if it continues to expand its focus. 

The ACUS^^*^ itself could function as the convenor in regulatory negotia- 
tions. Its traditional field of expertise is procedural, and it has not been parti- 
san, either politically or with respect to an interest of a particular agency. 
Although ACUS is detached and neutral, each agency has a representative 
who is a member of the Conference.^*^'* Consequently, the ACUS is not an 
alien "black box" with which the agency might be uncomfortable working. 
Further, the diversity of views on the Conference, both among the respective 
agencies and the public members, assures its continued neutrality. Thus, the 
Conference would be a logical choice to perform the task of convenor."*^ 

The convenor would be responsible for making the preliminary determina- 
tions of whether negotiation is a feasible way of establishing the rule, which 
interests should be represented, and who the representatives should be. The 
convenor should base these determinations primarily on agreement among the 
pai'ties in interest."*^' The process used to develop the regulation must also be 



393. Id. §4(a), 3 C.F.R. 127, 120-31 (1981). 

394. 29 U.S.C. § 172 (1976) (authorizing operation of FMCS). 

395. United States Government Manual 537 (1978). 

396. See Barrett & Tanner, The FMCS Role in Age Discrimination Complaints: New Uses of Media- 
tion, 32 Lab. L.J. 745 (1981) {detailing recent involvement of FMCS in resolution of age discrimination 
suits). 

397. A mediator in the settlement of a dispute over tribal lands of the Hopi and Navajo Indian 
Tribes is provided for in 25 U.S.C. § 640d (1976). 

398. 5 U.S.C. §§571-76(1976). 

399. Id § 573(b)(3). 

400. The ACUS could retain the services of an individual to perform the inquiries and conduct the 
negotiation process as opposed to using its own staff. \U however, regulatory negotiation became a^n 
established tool for developing regulations, the ACUS probably would develop its own experts, such as 
mediators. See infra notes 425-32 and accompanying text (detailing benefits of mediator in regulatory 
negotiations). 

401. See supra note 255 and accompanying text (describing need for dominant parties to consider 
themselves equal for negotiations to succeed). 
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acceptable to them.'*^^ If the parties agree to develop a regulation through ne- 
gotiation they could suggest a pre-formed group to the convenor. The group 
would then review the proposal to ensure that the proper interests are ade- 
quately represented and the issues involved are suitable for negotiation. If the 
convenor concurred with the participants and issue selection, it then would 
certify that decision to the responsible regulatory agency. 

3. Preliminary Inquiries 

As suggested above, an alternative way to initiate the regulatory negotiation 
process would be for a party — the agency, a private interest, or conceivably 
even an interloper — to suggest to the convening organization that regulatory 
negotiation would be appropriate in certain situations. The request would 
briefly explain the reasons for favoring regulatory negotiation over alternative 
methods. The convenor then would inquire whether there is a substantial like- 
hhood that the agency would consider issuing a rule on that particular subject 
matter developed by means of regulatory negotiation. If so, the convenor 
would make the discrete inquiries to determine (1) whether a limited number 
of interests would be substantially affected by the proposed rule; (2) whether 
individuals could be selected who could represent those interests; (3) whether 
those interests would be willing to make commitments to negotiate in good 
faith to reach a consensus on a proposed rule; (4) the issues raised by the sub- 
ject matter in question; and (5) a tentative schedule for completing the work of 
the committee. Each of these inquiries is important and will be considered in 
turn. 

Limited Number of Interests and Countervailing Power, The convenor 

first should assess the number and relative power of the affected interests. The 
negotiation process will not work if the participation of a large number of 
diverse interests is required.'*^^ If any one of them, or a group of closely allied 
interests, has far more power than any other, the subject may be inappropriate 
for negotiation because the less powerful party may need the protections af- 
forded by the traditional process. The threshold inquiry must be whether sev- 
eral parties have sufficient countervailing power such that no interest can 
achieve its will without incurring unacceptable sanctions from the others."*^ If 
this situation exists, the outcome of the regulation will be uncertain, and the 

parties may be insecure and thus may view negotiation as the way to break the 
deadlock.^05 



402. See supra note 242 and accompanying text (describing attempt of each party to maximize return 
in dispute resolution). 

403. See supra notes 257-58 and acompanying text (describing need for limited number of parties for 
successful negotiations). 

404. See supra notes 25 1 -56 and accompanying text (describing need for countervailing powers 
before negotiations can begin). 

A,(i5. Thus, the parties are "deadlocked" because none can control the outcome of the regulatory 
process. The deadlock forces them to deal with each other as equals. If they fail to do so, the process 
will result in a decision they cannot control, because the agency will make the decision. See Regulation 
Negotiation Hearings, supra note 221, at 26 (Statement of Francis X. Murray) (describing need for 
equal status of parties with neither party confident of victory to initiate successful negotiations); 
Cormick, jw/^r^ note 247, at 28 (describing recognition of equal status of participants as prerequisite to 
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Individuals to Represent the Interests. Some of the interests may be so 

dispersed and unorganized that it would be impossible to select individuals to 
represent each respective interest. Simply because the impact of a regulation 
would be widely felt, however, does not mean that effective representation is 
impossible. For example, even though a regulation dealing with air pollution 
may affect all urban dwellers, at least one environmentally active group would 
likely represent those interests. A concern related to representation of such 
dispersed and unorganized interests is the need to identify precisely the inter- 
ests that a party actually represents.'*^ For example, in one environmental ne- 
gotiation, because the company involved was unsure of the interests the 
negotiators represented, it attempted to ascertain exactly which organizations 
would sign any agreement that was ultimately negotiated."**^^ The convenor 
may have to meet with several members of an interest to focus their attention 
on selecting a limited number of representatives'**^^ because each member may 
believe that the representative selected as the negotiator should be its exclusive 
representative or that the member or it should be allowed to participate in 
addition to a closely aligned interest.'*^^ If the interest cannot be persuaded to 
select representatives, the convenor should make the determinations described 
below.^'o 

Commitment to Negotiate in Good Faith. Even if the interests and their 

representatives are precisely identified, at least one major interest may refuse 
to participate. That interest may believe that it can secure its interests through 
the traditional rulemaking process, litigation, or legislation. 

In regulatory negotiation, as in environmental negotiation, some parties may 
profit from delay or obstructionist tactics. If that organization is unwilling to 
participate, it would do little good to include the organization in negotiations. 
Such a party, however, may be necessary for the negotiations. Part of the pre- 
Uminary inquiry with the interest groups should therefore involve a discussion 
of whether negotiations are the proper route."*" As part of this inquiry, the 

participation); Fox, supra note 96, at 97 (describing partnership alternative to current adversarial regu- 
latory process). 

406. Thus, it would not do to simply assume that because a representative at the table is an environ- 
mentalist, he adequately represents all environmentalists. There may be many "environmentalists" 
with differing views and positions on a particular topic. 

407. Cormick Interview, supra note 167. 

408. Negotiations of the sort described herein are unlike traditional labor negotiations in which the 
union and management representatives are usually quite well defined and do not need further 
clarification. 

409. The convenor may have to meet with various organizations that have allied interests to per- 
suade them to band together to form a caucus, to develop a negotiating position, and to participate as a 
team in the negotiations. Part of this process may resemble the process of persuading the diverse inter- 
ests that it is in their overall interest to negotiate as opposed to using alternative forms to develop a rule. 
See J. Dunlop, supra note 302. 

410. See infra note 438 and accompanying text (describing factors considered in determining 
whether interest requires actual representation at negotiating table). 

41 1. This informal discussion would be entirely off the record. A party would not be sanctioned for 
disagreeing and would not have to give up its adversarial posture. Cf. supra note 376 and accompany- 
ing text (describing preliminary question of feasibility of negotiations as confidential inquiry). Tnus, a 
party could both agree to negotiate in good faith, and at the same time, file a lawsuit challenging agency 
action. The lawsuit would increase the group's power vis-a-vis the agency, as part of the posturing for a 
power position. See supra notes 251-53 and accompanying text (describing countervailing power as 
prerequisite for negotiations). 
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convenor could point out that the other interests have countervailing power 
and that some decision is inevitable. For example, an interest group, bent 
upon delay, might be convinced that the agency is likely to move ahead and 
that it cannot control the outcome. The convenor could convince the interest 
group that through participation in negotiations it might be able to exert some 
influence over the final decision. 

If such an interest remained intransigent and refused to participate, the con- 
venor then would have to decide whether negotiations could still be fruitful. 
Such a decision would involve several considerations. First, the convenor 
must decide whether other organizations whose interests are fairly close to 
those of the recalcitrant are willing to participate. Second, the convenor must 
determine whether the absent group's interests are significantly or only tangen- 
tially affected. Finally, the convenor must consider whether the group is such 
a major constituent that the agency would be reluctant to accept a negotiated 
agreement without its participation. Alternatively, the convenor could decide 
that the party ultimately would join in the discussions and participate in good 
faith in negotiations. 

If the convenor ascertains that the appropriate interests are willing to par- 
ticipate in the negotiations, he should ask each party to pledge to negotiate in 
good faith to reach a consensus on a proposed rule. Of course, no party would 
be formally bound by such a pledge.'* '^ The pledge, however, could prove to 
be a useful reminder to the parties of their commitment if negotiations and 
emotions become frayed, a* circumstance that clearly should be anticipated. 

Scope of Issues. The convenor should then facilitate the preliminary 

definition of the issues to be considered in the negotiation. One participant in 
an environmental negotiation commented that agreeing on the scope of the 
discussions was the most difficult part of the task of negotiation; once the issues 
were in place, negotiations proceeded in a straightforward manner."*'^ The 
convenor would facilitate definition of the issues through the iterative process 
of asking the parties what they believe should be involved in regulating a par- 
ticular subject matter."* '"* The issues would not be defined in any concrete way 
at the preliminary stage; rather, the initial outlines would be set to make the 
parties aware of the scope of negotiations. Matters outside the scope of discus- 
sion, such as those irrelevant to the statute authorizing the regulation or those 
involving such fundamental values would be identified at this point. 



412. Even though a parly is not bound by its pledge, one connmeniator proposed thai an agency 
"look suspiciously" at the comments and challenges of any party that fails to negotiate in good faith. 
Note, supra note 96, at 1879. 

413. See Danielson Interview, supra note 162 (describing necessity of clearly distinguishing issues in 
Homestake Mine negotiation); Watson Interview, supra note 165 (same). 

414. Defining the scope of the issues, like ascertaining the parties to the negotiation, need not be 
terribly lime consuming. This article envisions a listing of the issues involved, rather than development 
of a specific agenda for negotiations, such as was done in the environmental negotiations in the Home- 
stake Mining dispute. See supra notes 162-65 and accompanying text (discussing use of negotiations 
instead of litigation to settle specific disputes between conservationists and mining company). The par- 
ties themselves probably would be able to define the issues with relative ease, even if they initially are 
inclined to take an extreme view of the issues. With sufficient shuttle diplomacy, the convenor could 
quickly determine the basic contours of the negotiation. 



NEGOTIATING REGULATIONS 375 



Establishment of a Preliminary Schedule. A preliminary schedule for 

completing various stages of work should be established. Experienced negotia- 
tors have pointed out that deadlines have several beneficial effects; they pro- 
vide an incentive to reach agreement and a sense of accomplishment once the 
deadline is met.'*^^ The parties must realize that they may lose control of the 
regulatory process if they do not reach an agreement."*'** A deadline, which 
may be required by that of a statute or court order, provides a reminder that 
some decision is inevitable and that the parties therefore need to reach a con- 
sensus. Further, a deadline enables the parties to measure the likelihood of 
success on the project; the inability to meet the deadline for agreement may 
indicate the futility of trying to negotiate the particular regulation. 

4. Certification to the Agency 

After making these preliminary assessments, the convenor may determine 
that negotiations among interested parties would be unlikely to result in an 
agreement on a proposed regulation. In such a situation, the convenor would 
issue a notice stating that negotiations were inappropriate, without blaming 
any party for sabotaging the result. Publicizing one party's refusal to partici- 
pate would be counterproductive because it could cause communications to 
break down even further. If, however, negotiation would be inappropriate be- 
cause the parties differ on fundamental issues, the convenor should acknowl- 
edge this reason so that the political process can attempt to resolve the conflict. 
The convenor might conclude that although successful negotiation o{ a pro- 
posed rule would be unlikely, bringing together the major parties in interest to 
discuss the subject matter is desirable. In such a situation, the agency should 
empanel an advisory committee. The advisory committee could aid in narrow- 
ing the differences, clarifying the issues and positions, and providing guidance 
to the agency on the data required to resolve important questions. 

If the convenor determines that regulatory negotiation would be feasible 
and superior to traditional rulemaking for developing a proposed regulation, 
the convenor would recommend to the agency that the negotiations be initi- 
ated. The report would include recommendations on the interests to be in- 
cluded in the negotiations, representatives to lead the negotiating teams of 
those interests, the issues to be considered, and a schedule for completion o{ 
the work. These recommendations would comprise a "contract" among the 
parties that participated in the iterative preliminary process. Alternatively, if 
the parties did not reach an agreement informally, the convenor's own deter- 
mination would form the recommendation. 

In determining whether negotiations should be undertaken, the convenor 
should make a reasonable effort to ensure that the negotiating group is com- 
posed of individuals who are competent and qualified concerning the subject 
matter of the proposed rule or that knowledgeable individuals are available to 
them. The group also should be balanced so that no interest or group of allied 



415. Cormick, supra note 247. at 29 (describing sense of urgency as prerequisite to negotiations). 

416. See supra notes 262-63 and accompanying text (describing pressure to reach decision as aid to 
negotiation). 
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interests dominates'*'^ or constitutes more than a third of the members of the 
committee."*'^ 

These criteria for determining the composition of the bargaining group are 
not binding on the convenor. Rather, they provide reasonable guidelines. For 
example, a rigorous analysis of the interests involved may reveal that a balance 
cannot be achieved because the number of interests is too great, or because an 
interest has no one who is technically competent in the subject matter of the 
regulation to represent the interest or to consult in the negotiations. Whether 
such situations would preclude successful negotiation thus would depend on 
whether the parties would be able to participate fully and on relatively equal 
footing. Consideration of these criteria is designed to aid in this 
determination. 

If the convenor recommends that a regulatory negotiation process be estab- 
lished, the agency has several ahernatives. The agency may decide, in its dis- 
cretion, to adopt the recommendations. It may decide not to issue a rule at all 
or it may decide to follow more traditional procedures. If the agency decides to 
use regulatory negotiation, it should follow the recommendations of the conve- 
nor and use the proposed group of negotiators to ensure the effectiveness of the 
process. Alternatively, the agency and the convenor could agree to revise the 
recommendations. 

The agency should take advantage of the convenor's recommendations be- 
cause the agency can emphasize that the findings were made by a neutral third 
party and that the agency did not select the negotiating group."*'^ Further, fol- 
lowing the convenor's recommendations would allow the agency to build on 
the preliminary work performed in bringing the group together. Although the 
agency could negotiate its differences concerning the recommendations with 
the convenor, it should be willing to commit itself to the preliminary findings 
of the convenor unless it has substantial cause for concern. The likelihood of 
success of the negotiation, and ultimately the legitimacy of the resulting rule, 
rests on the confidence of the parties in the integrity of the negotiation group. 
If the agency refuses to accept the convenor's recommendations and imposes 
its own recommendation, the other parties may lose confidence in the group's 
integrity. Finally, the agency's participation in the development of the group 
would minimize its tendency to reject the group's report as "not invented 
here." 

5. Existing Organization 
Voluntary standards have been used in many regulatory programs.'*2o in 



417. See Administrative Conference of United States, Recommendation 78-4 § (6)(c)(i), 1 C.F.R. 
§ 305.78-4(6)(c)(i) (1981) (ACUS recommendation thai voluntary standard committees in health area 
include a balanced array of relevant interests). 

418. Regulations Governing Committee Projects, § 5-4(c) (National Fire Protection Ass'n 
1976). 

419. See supra notes 377-78 (describing need to have disinterested party select representative 
negotiators). 

420. See P. Harter, supra note 178, at 191-97 (describing potential value of external standards to 
agency); Administrative Conference of United States, Recommendation 78-4, I C.F.R. § 305.78-4 
(1981) (recommendation on agency interaction with private standard-setting organization in health and 
safety regulations). 
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many ways, their development is a form of regulatory negotiation. The subject 
matter of a proposed regulation may be within the jurisdiction of an existing 
standards- writing organization.'*^^ If such an organization exists and enjoys the 
support and confidence of the affected interests,'*22 [i would be logical to con- 
duct the negotiations under the auspices of that organization rather than to 
establish an entirely new framework for negotiations. The standards-writing 
organization may have developed procedures for ensuring fair representation 
of the respective interests and for ensuring that decisions actually reflect a con- 
sensus.'*^^ In such situations, an existing committee within the standards-writ- 
ing organization could be regarded as a regulatory negotiation group, or an 
agreement reached by such a committee could form the basis of a proposed 
regulation.'*^^ 

6. Mediator 

The services of a mediator may benefit the regulatory negotiation process. If 
the issues are relatively well-defined or the participants have already estab- 
lished a good working relationship, a mediator may not be of significant help 
because the parties themselves could efficiently negotiate without outside inter- 
vention. In these instances, negotiations often take place within existing norms 
that govern their behavior.'*^^ For example, in the labor context, the parties 
often have a well-established, ongoing relationship and the issues involved in 
the bargaining, such as wages, fringe benefits, seniority, and working condi- 
tions, are usually clear. Therefore, in labor negotiations the parties can con- 
front the issues directly and neither side can afford to be preemptory with the 
other, lest it damage the ability to cooperate in the future. "^^^ In the regulatory 
context, a number of interests may participate regularly in discussions on par- 
ticular subjects. Despite the absence of a formal, ongoing relationship such as 
that of management and union, the interests may have established a working 
relationship that they have an interest in preserving. Thus, the negotiators may 



421. For example, OSHA used the existing processes of the National Electric Code, supra note 186, 
to revise its standards on the occupational exposure to electrical hazards. 46 Fed. Reg. 4034. 4036 
(1981). 

422. Some interests have believed, correctly or not, that such organizations are sometimes unrecep- 
live to their views and have either refused to participate or have been quite wary in doing so. See P. 
HARTER^supra note 178, at 1 12-16, 124-27 (discussing concerns about use of externally developed stan- 
dards in regulatory setting, including need for participation by imjwrtani constituencies). Thus, one of 
the questions the convenor should ask in deciding whether to recommend the establishment of a negoti- 
ation group is whether any organization currently writes consensus standards in the subject area of the 
proposed regulation. If so, the convenor should inquire whether the parties believe its processes are 
suitable for negotiating the regulation. Even if such an organization exists, some parties may believe 
that its processes are inappropriate, which may indicate either that negotiation is unlikely to be fruitful 
or that the particular concerns of the parties must be met. Nevertheless, an explanation of how the 
consensus process works may convince such a party that its fears are ill-founded. 

423. See I C.F.R. § 305.78-4 (1981) (preamble to ACUS Recommendation 78-4 on agency interac- 
tion with private standard organization describing functioning of such groups). 

424. See id. (recommendation on agency use of voluntary standards developed by private 
organizations). 

425. See Eisenberg, supra note 1 27 at 676-80 (describing elements of negotiation, such as claims of 
right and dependence between otherwise independent actors). 

426. See Susskind, supra note 83, at 6 n.l4 (discussing differences between labor-management and 
environmental disputes). Although this observation, of course, is not always true, it differentiates this 
relationship from many in the regulatory context. 
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have developed sufficient trust and lines of communication to begin discus- 
sions and to confront relevant issues directly without the assistance of a 
mediator. 

In most regulatory matters or environmental disputes, however, the issues 
are unclear and the parlies may lack not only an established and ongoing rela- 
tionship, but may be highly antagonistic to one another. Individuals assem- 
bled in an ad hoc manner for purposes of developing a regulation are likely to 
feel insecure about the process because it is novel and it requires the surrender 
of one form of power. A mediator or '^facilitator" can help significantly in 
such situations. Indeed, such a person can help even when the parties do not 
begin the negotiation process with mutual distrust. 

The first step in building the negotiating relationship among the parties oc- 
curs when the convenor establishes the initial working group of people willing 
to participate in the give and take of discussions. A mediator can continue that 
process through the negotiations. The mediator's function should be directed 
toward building trust and communication between the parties. Therefore, the 
parties must have faith and trust in the mediator. '^^^ a mediator must be some- 
one with whom each party can meet privately and discuss candidly its con- 
cerns about the positions taken by the other parties. In addition, the mediator 
must help each party separate its true concerns from its initial position, and 
define criteria by which it would measure an agreement."'^'^ A mediator can 
focus the discussions in such private meetings and point out the extremes being 
taken by the parlies. He can also offer creative solutions, both in private dis- 
cussions and in face to face negotiations. 

It is essential that the mediator preserve the trust of all parties. Therefore, 
he must justify his ideas and positions in terms of the parties* own interests.'*^'^ 
Unless the mediator gains the trust of the parties, they may try to capture his 
attention and use him as as a bargaining tool. Alternatively, they may believe 
that he is not truly neutral and will not trust him with future communications. 

As one experienced environmental mediator has observed, a mediator who 
has expertise in the subject matter of the regulation may interfere with this 
process."*^^ First, such a mediator is likely to rely too much on his own assump- 
tions or values rather than on those of the parties. Second, he may filter infor- 
mation based on his own independent assessments and focus on technical 
differences rather than on underlying values. Finally, he is more likely to lead 
the parties as opposed to facilitating communication among them. Thus, to 
avoid these difficulties, negotiations should not utilize a mediator with sub- 
stantive expertise. 

During the discussions an effective mediator can also resolve problems that 
could break down negotiations. For example, in one environmental negotia- 
tion, allegations indicating that one party was taking action inconsistent with 

427. G. Cormick, The Ethics of Mediation: Some Unexplored Territory 3 (Paper presented to the 
Society of Professional Dispute Resolution (Oct. 24, 1977)). 

428. See Susskind, supra note 83, at 6 n. 13 (describing three functions of mediator: procedural, com- 
municative and substantive). This must be done delicately, however, lest antagonism develop between 
the mediator and the party. 

429. Id 

430. Cormick, supra note 247, at 29. 
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its participation in the negotiations were published. If the allegations had been 
true talks would have broken down,'*^* After one party raised its concerns 
about the allegations with the mediator, the mediator investigated the stories 
and was able to assure the party that no problem existed. The mediator also 
informed nonparticipants of the progress of the negotiations and focused par- 
ties' efforts on reaching an agreement.'*^^ 

In short, the function of the mediator is to facilitate discussions between the 
interested parties without taking a position. This role must not be confused 
with that of an arbitrator or even a chairperson of a meeting. Although the 
mediator may explore issues, propose alternatives, help draft the agreement, 
and carry communications between the parties for their consideration, his 
function is to generate ideas and to aid the parties in focusing on issues. Thus, 
the mediator should not direct the course of discussions. Indeed, negotiations 
are likely to be most successful when the mediator is required to do very little. 

The group should determine preliminarily whether a mediator would be 
useful. In most significant regulations, a mediator will be useful. The conve- 
nor who has worked with the parties in establishing the preliminary negotiat- 
ing group would be the likely choice as a mediator. The convenor usually will 
have developed a trust relationship between himself and the parties. Indeed, if 
another person took over as the mediator he would have to rebuild such a 
relationship. 

7. Federal Register Notice 

After the agency decides to develop a regulation through the negotiation 
process, it would publish a notice in the Federal Register. The notice would 
include a description of the subject matter of the regulation; the representatives 
comprising the proposed regulatory negotiation committee, including a 
description of the interest represented by each member and the position held 
by each member; the name and position of the proposed agency representative; 
the name of the proposed mediator, if any; the issues the committee proposes 
to consider; and a proposed schedule for completing the work of the commit- 
tee. The notice also would invite members of the public to comment on 
whether the use of regulatory negotiation in developing a rule is appropriate; 
whether the appropriate interests are represented; whether the members se- 
lected adequately represent their interests; whether the committee is consider- 
ing the appropriate issues; whether the agency representative is appropriate; 
and any other matter of interest. Comments would be due thirty to sixty days 
after publication of the notice. The primary purpose of the notice would be to 
ensure that no organization with a substantial interest in the subject matter of 
the regulation was overlooked and that the selected representatives adequately 
represent the interests of members of nominal classes. 



431. Watson Interview, iw/?r^ note 165. 

432. In labor negotiations a mediator is called in when the parties have reached a deadlock or discus- 
sions have broken down. In contrast, when mediators are used in other contexts, their primary function 
is to establish the negotiating relationship. Cormick, supra note 247, at 27. 
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8. The Final Committee 

The agency and the convenor would then consider all relevant materials 
submitted in response to the Federal Register notice."*^^ Two instances may 
arise in which the agency and the convenor would determine whether someone 
who is not in the preliminary group should be included on the final negotia- 
tions committee. Someone may argue that an appropriate interest is not repre- 
sented. A nonparticipant might argue that it too should be allowed to 
participate directly with a representative at the table even though someone 
with a similar interest would be present. 

Resolution of the inclusion question requires determination of three factors. 
The first question is whether the interest is sufficiently close to the issues under 
consideration that it has "standing" to participate. An interest may simply be 
too remote to be included."*^"* An interest, however, should be excluded only if 
its connection to the rule is so remote that its allegation to the contrary is frivo- 
lous."*^^ It seems unlikely that a group would want to participate unless it actu- 
ally were interested in the outcome. 

The second question is whether the proposed interest is different from the 
interests already represented. For example, a group that believes its represen- 
tative should participate in the negotiation could argue that its position is dif- 
ferent from that of another group that was selected to represent a certain 
interest. Although their initial positions may differ, their views may virtually 
coincide in the long fun. The apparent differences might be manufactured to 
secure a representative at the negotiating table.'*^^ The agency and the conve- 
nor, therefore, must determine whether the apphcant's interests really are di- 
vergent from those interests proposed in the notice, and whether one of the 
interests already selected for the negotiations adequately represents its 
interests."*^^ 

The final determination in the inclusion question is whether, even if the in- 
terest is already represented, the applicant nonetheless should have its own 
representative at the table. The negotiation committee is not composed of only 



433. The entire process of convening the regulatory negotiation group, from the initial inquiry sub- 
mitted to the convenor to the close of the comment period, should lake only 60-90 days. At first blush, 
this period might appear to delay rulemaking. The time required to convene the negotiations is proba- 
bly insignificant, however, if the start-up time consumed when agencies undertake projects themselves 
is taken into account. Start up time may be particularly long when there is a great deal of disagreement 
over a proposal. Because the comment period helps ensure that the proper parties are identified and 
included in the rulemaking process, such disagreement is minimized. Thus, the potential benefits of 
negotiations clearly outweigh the extra time devoted to the comment period. Moreover, negotiated 
regulations reduce the time spent on development of facts and on agency and judicial review of the 
proposed negotiated rule. See infra notes SSQ-S'i and accompanying text (describing agency and judi- 
cial review of negotiated rule). Therefore, the time initially expended will be more than made up by 
delays avoided at later stages. 

434. One environmental mediator argues that a parly must meet a higher threshold to gain access to 
the negotiations than to influence them once the party is admitted. G. Cormick, Environmental Media- 
tion in the U.S.: Experience and Future Directions 15 (Paper presented to the Annual Meeting of 
American Association for the Advancement of Science (1981)). 

435. See infra note 556 (discussing judicial tests to determine standing). 

436. Note, supra note 96, at 1878 n.42. 

437. In making this determination, the agency and convenor would follow the usual legal criteria for 
determining the adequacy of representation, such as in class action and intervention criteria. See infra 
notes 558-61 and accompanying text (discussing judicial methods of determining whether interests arc 
adequately represented). 
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one representative of each interest; rather, it includes representatives of groups 
that would be significantly affected. Those interests are likely to overlap to a 
significant degree."*^^ Thus, in determining whether to add another representa- 
tive, the agency and convenor should consider the number of representatives 
already present, the diversity of their views, and the centrality of the new or- 
ganization to the issues. 

In determining whether additional organizations should participate, the 
agency and neutral convenor should seek the advice and consultation of the 
preliminary negotiation group. These interests and their representatives may 
be in the best position to determine whether a sufficient nexus exists between 
the applicant and the subject matter. The agency and the convenor, however, 
should not rely exclusively on the views of the preliminary negotiation group; 
rather, they should independently determine whether the new party should be 
represented. One of the main purposes of the Federal Register notice is to 
encourage interests that have not been identified by the consultative process to 
identify themselves and to seek admission to the negotiations. That the con- 
sultative process did not identify these interests may mean that the negotiation 
group, or at least some of its members, did not recognize or accept the legiti- 
macy of the interests' positions. This j3ossibility indicates the need for an in- 
dependent assessment of the claim. 

After reviewing the comment material, the agency and the convenor should 
agree on the final contours of the negotiating group, including its members, 
issues, and schedule. The agency would publish a notice in the Federal Regis- 
ter reflecting these determinations. The notice should provide the agency's 
reasons for the inclusion or exclusion of any interest. Because the issues, inter- 
ests, and individuals engaged in the negotiations are likely to change over 
time,"*^^ the Federal Register notice should not be regarded as hmiting negotia- 
tions to the terms listed in the notice. Rather, its function is to provide notice 
of the negotiation, and like a notice of proposed rulemaking, it defines a sphere 
of possible actions. If, however, negotiations depart fundamentally from the 
terms of the original notice, another notice in the Federal Register should be 
published.^o 



438. For example, several chemical companies and the Chemical Manufacturers Association, as well 
as several environmental groups, participated in the toxic substances dialogue group. Regulatory Nego- 
tiation Hearings, supra note 221, at 55-56 (testimony of Sam Gusman, Senior Associate of Conservation 
Fund) (identifying members of toxic substances dialogue group). Similarly, the National Coal Policy 
Project had multiple representatives of allied interests organized into caucuses. See supra text accompa- 
nying notes 206-16 (describing National Coal Policy Project as example of formation of complex nego- 
tiation group). Also, many environmental organizations were involved in the Homestake Mine 
negotiations, although one was clearly dominant. Mediation Agreement, supra note 164. 

439. As Susskind and Weinstein comment: 

[N]ot all participants can or should participate in a dispute resolution process to the same 
degree or over the same period of lime. Those most directly concerned, for whatever reason, 
will want and should be permitted to participate from the start, in greater depth, and with 
greater frequency than those with less direct concerns. As the process continues, the parties 
will change. Groups whose concerns have been satisfied or who discover they have no real 
interest in the outcome will depart; other groups will become involved as their interests be- 
come clearer. 

Susskind & Weinstein, supra note 92, at 339. In addition, if new issues emerge as the negotiations 
proceed, new parties may have an interest in the outcome of the negotiations. 

440. See Wagner Elec. Corp. v. Volpe, 466 F.2d 1013, 1019 (3d Cir. 1972) (holding that notice of 
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Assembling the final committee to negotiate the proposed rule undoubtedly 
will be a sensitive and important point in the regulatory negotiations. It is 
essential to the legitimacy of the process that each organization with a signifi- 
cant interest in the subject matter be offered representation in the group and 
that no interest should be turned away unless its connection to the regulation is 
remote. On the other hand, every interested individual person, firm, or organi- 
zation cannot participate in negotiations because the process might become too 
unwieldy. If there are many potential participants, the major interests could 
be organized into caucuses to develop common positions and to use common 
representatives."*^ ' The convenor may find it necessary to meet with the respec- 
tive interests to convince them to coalesce. One advantage of such caucus for- 
mation in regulatory negotiations is that the espoused interest actually would 
be represented more effectively than it would be in the formal, adversarial 
process that could result if everyone insisted on being at the table. 

At this stage the process could degenerate into a fight over who gets to sit at 
the table, unless the similar interests band together for purposes of representa- 
tion. The convenor and the agency must take great care to ensure that their 
decision in assessing interests and putting together coalitions is of the highest 
integrity. Otherwise, the time consumed and acrimony generated by this 
wrangling could easily vitiate the benefits of the regulatory negotiation 
process. 

The determination of the participants should not be subjected to judicial 
review independent of the review of the resulting negotiated rule."*^^ Judicial 
review at this stage would subject the entire process to delay and doubt and 
thus would interfere with the establishment of fruitful negotiations. Thus, a 
court decision could be deferred until the regulation is promulgated. The de- 
termination of the participants is not final agency action because the party 
seeking to participate would still be able to submit its views on the rule before 
it becomes final."^^ Further, because the convenor, a neutral third party, makes 
the essentially judicial determination of the applicant's standing or adequate 
interest, subsequent judicial review would provide adequate protection for the 
interest against improper participation determinations. 

E. THE NEGOTIATIONS 

1, Establishing the Groundrules 

Because the parties are unlikely to have previously engaged in negotiations 
among themselves, they need to establish the groundrules that will govern, or 
at least guide, the negotiations.'*^^ a party who attends an unstructured session 

amendment to automobile safety regulations must be comprehensible to "not so knowledgeable" as 
well as knowledgeable interested persons). 

441. The parties coalesced in this manner in the Resource Conservation and Recovery Act settle- 
ment negotiations. Roisman Interview, supra note 106. The many challengers organized a steering 
committee and appointed representatives for each issue. Id 

442. See infra notes 552-53 and accompanying text (describing reduction in judicial challenges to 
rules resulting from negotiated rulemaking). 

443. See infra notes 550-5 1 and accompanying tex't (describing procedure of publication and com- 
ment for proposed negotiated rule). 

444. G. Cormick, supra note 427, at 9. 
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without guiding principles is likely to maintain a defensive, adversarial posture 
simply because the process is unfamiliar. Therefore, defining the rules of ac- 
ceptable conduct and the procedures under which negotiations will be con- 
ducted is important if the benefits of negotiation are to be realized. Although 
creative problem-solving can develop only with time, the rules can foster that 
process. 

2. Rule of Reason 

Milton R. Wessel has developed a set of dispute resolution principles that he 
calls the "Rule of Reason.'"*^^ Perhaps the fundamental application of the 
guidelines to negotiations is to remind the participants periodically that their 
purpose is to reach a mutually acceptable agreement when possible, not to seek 
victory for their positions. The parties should keep in mind that they must sort 
out, weigh, and accommodate conflicting interests. Thus, they need to be re- 
minded of the give and take and good faith of the negotiation process. 

The National Coal Policy Project used Wessel's Rule of Reason to develop 
its set of negotiating principles: 

Data should not be withheld from the other side. Delaying tactics 
should not be used. Tactics should not be used to mislead. Motives 
should not be impugned lightly. Dogmatism should be avoided. Ex- 
tremism should be countered forcefully. . .but not in kind. Integrity 
should be given first priority ."^^^ 

The National Coal Policy Project found that "agreement to use these princi- 
ples helped convince participants that [they] could resolve some of their differ- 
ences constructively, and as it turned out, conducting project meetings in the 
spirit of the Rule of Reason did facilitate the search for workable solutions to 
the difficult issues being addressed.'"^^ In essence, these principles establish a 
code of conduct designed to guide, to the extent possible, the participants in 
good faith negotiations. 

3. Confidentiality 

One significant issue the participants must face at the outset of negotiations 
is the extent to which the process will be open to public inspection. Under 
current theories agencies are accountable for reaching rational results based on 
the neutral exercise of their discretion. Thus, the rulemaking process is subject 
to public scrutiny at virtually every stage. For example, ex parte rules prohibit 
discussions and transmittal of data unavailable to others;"*"*^ advisory commit- 
tees are open to public attendance;"*"*^ the Sunshine Act requires that meetings 
of coUegial agencies be open to the public;"*^^ and the Freedom of Information 



445. M. Wessel, The Rule of Reason 19-24 (1976) (discussing methods of dispute resolution in 
corporate litigtion); M. Wessel, supra note 80, at 94-101 (discussing dispute resolution techniques). 
*446. NCPP Summary, supra note 206, at 23; see M. Wessel, supra note 80, at 97-98 (complete hst of 
rule of reason guidelines); M. Wessel, supra note 445, at 19-24 (same). 

447. NCPP Summary, supra note 206, at 3. 

448. See supra note 128 (judicially imposed restrictions on ex parte meetings result in inability to 
gain information and to reach consensus). 

449. See infra note 457 and accompanying text (FACA requires meetings be open). 

450. 5 U.S.C.§ 552b (1976). 
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Act requires agencies to provide the public with many of their internal docu- 
ments."*^^ In short, the current political climate distrusts meetings and other 
communications between agency officials and members of the private sector 
unless they are open to all. Therefore, confidential exchanges are frowned 
upon, if not banned outright. In keeping with this theory, the parties to a regu- 
latory negotiation may agree to conduct their affairs in public. 

Several experts, however, believe that negotiation is a process best carried on 
in private."*^^ Several examples demonstrate the benefits of privacy. First, the 
negotiators must make concessions on different issues to permit maximization 
of their own goals. Moreover, negotiators must be able to explain the results of 
their negotiations to their constituents and the reasons for conceding a particu- 
lar issue that the negotiator believes is not of central importance. Second, a 
party may be reluctant to yield confidential data that can be useful to negotia- 
tions, if doing so will destroy its confidentiality.'*^^ Third, a party reasonably 
could be reluctant to engage in the give and take of the negotiation process if it 
thought that a tentative position it raised in the negotiations subsequently 
would be held against it in another forum, such as litigation or an ensuing 
rulemaking process."*^"* Finally, and perhaps most significantly, a public forum 
may cause some of the parties to continue to posture and to take a hard, un- 
yielding position. In short, public scrutiny could mean that the detrimental 
aspects of the adversarial process result without the correlative benefits of a 
neutral decisionmaker. 

The negotiators therefore should be able to close their meetings in appropri- 
ate circumstances.'*^^ The procedures of the negotiation process itself provide 
the safeguards that accrue from public meetings. The pohtical legitimacy of 
the resulting rule derives from the acceptance of the rule by the parties in inter- 
est, and not on the public procedures by which it was developed. Further, the 
parties should feel no inhibition from meeting on a confidential basis with the 
mediator or other parties to the negotiation."*^^ 



451. /d § 552 (1976 & Supp. IV 1980). 

452. J. Dunlop, supra note 302, at 18-21 (private negotiations prevent injection of press into relation- 
ship between negotiators and constituents); see Regulatory Negotiation Hearings, supra note 221, at 57 
(statement of Sam Gusman, Senior Associate, The Conservation Foundation)(favoring closed discus- 
sions between businessmen and environmentalists). 

453. Although the information ultimately may be revealed in the explanation of the basis of a pro- 
posed rule, the party would be more reluctant to reveal such information initially because negotiations 
might break down and confidentiality lost without the corresponding benefit of having achieved a pro- 
posed rule. 

454. At the Federal Trade Commission, for example, both private companies and agency representa- 
tives were reluctant to attend a meeting for precisely such reasons. Reich, supra note 96, at 88-89. 

455. It should be noted, however, that many highly technical and controversial standards are written 
under procedures that ensure public access. Indeed, ACUS considers the decisionmaking process an 
important element in an agency's decision whether to adopt an existing standard. See Administrative 
Conference of United States Recommendation 78-4(6)(c)(viii), 1 C.F.R. § 305.78-4(6)(c)(viii) (1981) 
(discussing whether the standard proposed for adoption should be formulated under public scrutiny 
and review). Thus, the negotiation process clearly can work in public. Most of the experience in the 
standards area is with making technical judgments, however. Many of the regulations under considera- 
tion here involve questions that are more political. The distinction should not be pressed too far, how- 
ever, because experience may show that the regulations could be negotiated in open meetings. 

456. Indeed there would be no true ex parte communications because the competing parties are 
represented in the negotiations. Also, because the fruits of the negotiation would be published as a 
notice of proposed rulemaking, the public would have an opportunity to check any decisions that are 
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Under current law an agency likely would be inhibited from participating in 
a closed regulatory negotiation session. FACA"*^^ would require that the nego- 
tiation group be established as an advisory committee. Thus, FACA also 
would require that notice of advisory committee meetings be published in the 
Federal Register and that such meetings be open to the public."*^^ On the other 
hand, agencies regularly meet on a confidential basis to settle lawsuits chal- 
lenging rules."*^^ Arguably, one of the main advantages of working out rules in 
settlement rather than in negotiations before the final rule is issued is precisely 
the absence of ex parte rules which prohibit a confidential, sleeves-up working 
session in which the parties work out the details of a good rule. This is not to 
say that all meetings should be closed; rather, the committee should be able to 
close the meeting in appropriate circumstances. 

If the committee decides to close the meeting, additional issues must be con- 
fronted. One is an agreement on how the group will release statements to the 
public. A basic requirement that no one may publicly characterize a position 
taken by another in a public statement"*^*^ could prevent pressure from being 
applied on parties through press releases. Or, the committee could agree that 
no pubUc statement be made without review by all the parties."*^' 

A procedure should also be established whereby the parties' positions and 
the information exchanged cannot be held against them if negotiations are un- 
successful. This procedure would be similar to the traditional rule of evidence 
that prohibits the subsequent use of settlement offers'*^^ and the customary 
practice of developing a protective order that preserves privileges and confi- 
dences for documents exchanged during discovery or in settlement negotia- 
tions.'*^^ Professor Reich has characterized this practice as a form of "use 
immunity,'"*^ under which the parties would agree not to use the positions 
taken during negotiations or the information exchanged in a subsequent 
proceeding. 

In addition, the parties need assurance that the information generated in 
negotiations will not be available under the Freedom of Information Act 

made. The rationale of the ex pane rules, moreover, applies with greater vigor after the notice of 
projwsed rulemaking is published and after the close of the comment period. 

457. 5 U.S.C. app. §§ 1-15 (1976 & Supp. IV 1980). 

458. Id § 10(a)(1) (1976). The head of the agency to which the advisory committee reports may 
determine that a portion of a meeting should be closed in accordance with the criteria by which agen- 
cies may close meetings under the Sunshine Act, 5 U.S.C. § 552b(c),(d)(l) (1976). A very clumsy pro- 
cess would resuh if every time a regulatory negotiation committee thought it would be advisable to 
conduct its sessions in private it had to obtain the permission of the agency head before doing so. 
Therefore if regulatory negotiation is to be used, FACA should be modified to provide a less cumber- 
some procedure for closing meetings. 

459. See supra note 197 (member of press seeking admission to settlement meeting turned away). 

460. This procedure was followed in dialogue groups of businessmen and environmentalists. Supra 
note 223 and accompanying text; Regulatorj^ Negotiation Hearings, supra note 221, at 56 (statement of 
Sam Gusman, Senior Associate, Conservation Foundation). 

461. This procedure was followed in the National Coal Policy Project. Regulatory Negotiation Hear- 
ings, supra note 221, at 36 (statement of Laurence I. Moss, Environmental Caucus, Chairman of Na- 
tional Coal Policy Project). 

462. Fed. R. Evid. 408; Fed. R. Civ. P. 68. 

463. See 8 C. Wright & A. Miller, Federal Practice and Procedure: Civil § 2018, at 144 
(1970) (discussing use of protective orders to preserve privileged information). 

464. Reich, supra note 96, at 83. 
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(FOIA)."*^^ In most cases, the negotiation group would receive the same treat- 
ment as an advisory committee, which would make FOIA applicable."*^^ That 
status might preclude the withholding of confidential information."*^^ If the ne- 
gotiation information is not protected from disclosure, the parties may feel 
inhibited from writing issues and taking tentative positions for fear that they 
would be released and held against them if negotiations fall apart. Therefore, 
it should be made clear, perhaps through legislation, that the FOIA would not 
apply to a regulatory negotiation committee and that confidentiality could be 
maintained. 

4. Principled Negotiations 

The Harvard Negotiation Project developed a series of principles to facili- 
tate reaching agreement or, as the title of its directors' book puts it: "Getting to 
Yes."468 Although the Rule of Reason defines the relationships among the 
negotiators, the principles suggested here are addressed to each individual ne- 
gotiator. A mediator would periodically remind the parties of the following 
three principles. 

Focus on the respective interests, not on the initial positions. "^^"^ Parties 

develop initial positions for several reasons. They might be a package com- 
piled by the representatives from the "wish" lists of the constituents. '*^*^ They 
might enhance the uhimate bargaining position. They might reflect the party's 
belief that the initial position is the only solution to the problem. Communica- 
tions can quickly break down if the parties' initial positions are the focus of 
discussions because each side will dig in to defend its starting point, and antag- 
onism will result."*^ ^ 
Fisher and Ury provide the .example of two people quarreling in a library, 



465. 5 U.S.C. §5525(1976). 

466. See 5 U.S.C. app. § 10(b) (1976) (all advisory committee documents subject to public inspec- 
tion). Bufcf Public Citizen Health Research Group v. HEW, 668 F.2d 537, 544 (D.C Cir. 1981) (Pro- 
fessional Standards Review Organization (PSRO) not an agency subject to requirements of FOIA). 

467. In addition, if the committee is regarded as an advisory committee rather than an agency, the 
application of the "intra-agency" memoranda exemption is unclear. 5 U.S.C. §552(b)(5)(1976) (al- 
lowing agencies to prohibit public scrutiny of inter- or intra-agency memoranda or letters). 

468. R. Fisher & W. Ury, Getting to Yes (1981). 

469. fd at 41-57. 

470. Dunlop points out: 

[I]t is vital to sense the priorities sought by each side, and the severity of their opposition to 
proposals, in truth rather than merely in formal petitions or in public pronouncements .... 
[N]egotiations or mediation is often the art of putting together packages that recognize the 
true priorities on each side that will 'sell' to both parties informally as well as in any formal 
ratification process. 

J. Dunlop, Jw/?/-£7 note 302, at 12-13. 

471. Fisher and Ury argue: 

When negotiators bargain over positions, they tend to lock themselves into those positions. 
The more you clarify your position and defend it against attack, the more committed you 
become to it. The more you try to convince the other side of the impossibility of changing 
your opening position, the more difficult it becomes to do so. . . . As more attention is paid to 
positions, less attention is devoted to meeting the underlying concerns of the parties. 

R. Fisher & W. Ury, supra note 468, at 5. 



NEGOTIATING REGULATIONS 387 



one wanting the window open and the other wanting it closed. "^^^ They argue 
back and forth, unable to reach an agreement. When the librarian asks what 
the problem is, one says that the library is stuffy and that he wants the window 
open for some fresh air; the other says that the open window is blowing his 
papers about. The librarian proceeds to open a window around the corner 
which allows ventilation without the draft. The moral is that once the parties' 
respective interests are addressed, negotiations can attempt to accommodate 
them.4^3 

A concrete example of how successful negotiations resulted when parties fo- 
cused on their respective interests involved the Snoqualmie Dam.'*^'* Environ- 
mentalists opposed construction of a dam while farmers advocated it."**^^ If 
their initial positions had been maintained there would have been no way of 
reaching an agreement. After analysis of their interests, it turned out that 
agreement could be reached because both parties sought the preservation of 
the valley and were able to negotiate an agreement on how that could be done. 
Similarly, in an enforcement action, the EPA sought to force a company to 
change the fuel it was burning and to retrofit its boilers; the company re- 
sisted."*^^ By focusing on positions, the parties reached a deadlock. Focusing 
on their interests they were able to reach an accommodation. The company 
was interested in efficiency and EPA was interested in reducing air pollution. 
They agreed to a new, modern boiler that maintained efficiency while reducing 
pollution.^^'' 

Interestingly, the parties themselves do not always recognize what their in- 
terests are. They need to define what they really want,'*''^ to sort out their 
priorities, and to define the criteria by which they will judge an ultimate agree- 
ment. Because the party may enter the negotiation with a particular position 
that does not reflect an interest analysis, the mediator or the parties themselves 
should probe to discover just what the respective interests are. 

Seek options that allow mutual gain. "^^^ The reason people enter into ne- 

gotiations is that they believe they can better achieve their goals through nego- 
tiation than through some other process."*^*^ Thus, agreement is more likely to 
occur if it can be cast in terms that permit each party to win, as in the library 
window and Snoqualmie Dam examples. The negotiators can then view them- 
selves as a collaborative"*^ * group seeking a solution to a problem, rather than 



472. Id at 41. 

473. Id. 

474. See supra notes 160 & 233 and accompanying text (detailing Snoqualmie Dam dispute). 

475. Id 

476. D. Gilmore, supra note 267, at 40-41 (describing joint problem solving from serious bargaining 
in open, flexible negotiations). 

477. Id 

478. Defining what a party wants includes both what it seeks to obtain from the negotiations and 
what aspects of the other parties' proposals it opposes. Hence, the ranking of priorities is both positive 
and negative, ranging from those aspects the party strongly desires to those it strongly opposes. 

479. R. Fisher & W. Ury, supra note 468, at 58-83. This is the "win/win" condition in which both 
parties are better off as a result of the dispute resolution. See supra note 265 and accompanying text 
(describing win/win situation of game theory). 

480. See supra notes 240-4 1 and accompanying text (discussing parties' need to believe they will 
profit from negotiation). 

48 1 . Although negotiations often require parties to trade interests and to make compromises. coUab- 
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as combatants. To be sure, this goal is frequently elusive when the parlies 
have conflicting interests that must be reconciled. The goal of attaining collab- 
oration, however, can be borne in mind by the parties as they try to invent 
solutions that allow each side to win its important priorities. The parties must 
compare what is practically achievable in negotiations with what is likely to 
occur should negotiations break down."*^^ 

Define objective criteria. ^^^ By agreeing during the negotiation to the 

objective criteria by which an ultimate agreement might be judged, the parties 
can facilitate negotiation. Fisher and Ury give the example of a person negoti- 
ating with an insurance company over the value of a car that was destroyed. 
The two sides agreed on criteria by which value is determined and then ap- 
phed the criteria to the car in question.'*^'' Similarly, during a recent give and 
take session among environmentalists, industry groups, and state representa- 
tives on controversial environmental issues involving the Superfund, the par- 
ties informally reached a consensus on several key issues, including a ranking 
model for deciding which toxic waste sites would receive immediate atten- 
tion."*^^ This model establishes criteria that can be used to mechanically estab- 
lish a priority for sites that can then be subject to expert judgment."*^^ Objective 
criteria obviate the need to wrangle over the individual parties' rankings dur- 
ing the negotiation process. 

In the EPA enforcement case described above, one of the major contentions 
between the parties was how air pollution from the plant should be mea- 
sured.'*^'' The plant was able to demonstrate that its model was more accurate 
than the one EPA intended to use."*^^ Thus, once the parties established objec- 
tive criteria, they could explore alternative ways of meeting their respective 
goals and measuring the proposed solutions against them. 

5. Single Text Procedure 

One way of reaching agreement is by means of the "one text procedure.'"*^^ 
The parties engage in a brainstorming session in which they identify the issues 
involved and potential solutions."*^*^ No one is committed to the issues or solu- 
tions; rather, the goal of the process is to define the contours of a possible 

oration allows all parties to achieve a common goal. See supra note 265 (discussing difference between 
collaboration and negotiation). 

482. The negotiators must compare proposals to their "BATNA" — best alternative to a negotiated 
agreement. R. Fisher & W. Ury, supra note 468, at 104-06. 

483. Id at 84-98. 

484. Id. at 96-98. 

485. Environmentalists, Industry, State Reps, Agree on Key Superfund Issues, Inside EPA, Oct. 9, 
1981,7-8. 

486. Id at 8. 

487. Supra note 476 and accompanying text (discussing accomodation of company's interest in fuel 
efficiency and EPA's interest in reduction of air pollution). 

488. Id 

489. R. Fisher & W. Ury, supra note 468, at 118. 

490. Id at 62-63. Such brainstorming sessions are likely to be fruitful, both between the constituent 
elements of each party or interest represented, as well as among the representatives at the negotiations. 
Because the purpose of the exercise is to define potential solutions, the parties should be free to explore 
ideas ranging from conservative to radical extremes. Id. 



NEGOTIATING REGULATIONS 389 



agreement."*^' The fundamental groundrule of this procedure is that as 
thoughts develop, no one is permitted to make adverse comments or criti- 
cisms.'*^^ Rather, the function of the brainstorming is to develop as many ideas 
as possible.'*^^ A mediator assists in developing the laundry list. The parties 
then begin weeding out the inappropriate issues and raising new ones. The 
text is circulated for comment and revision. The range of agreement is nar- 
rowed through the iterative process, and the remaining issues can be con- 
fronted directly.'*^'* For example, the Mining Task Force of the National Coal 
Policy Project used this process to identify the issues involved."*^^ By pinpoint- 
ing the issues, the parties defined the nature of the disagreement among them- 
selves and they were able to focus on the reasons for the disagreements,"*^^ 
which in turn lead to agreement on what research was necessary. 

6. Developing the Factual Base 

Obviously, no single approach to developing factual material is necessary or 
even the "best" way for the parties to reach an agreement. Rather, the parties 
themselves will have to decide what information is reasonably necessary to 
enable them to make a responsible judgment and how to obtain that informa- 
tion. The following is a brief review of three approaches that have been used in 
negotiated agreements: common research; review and comment; and data 
mediation. 

Common research. The parties may be able to agree on what research is 

needed and may decide to conduct that research jointly. For example, the 
Mining Task Force of the National Coal Policy Project needed to conduct re- 
search before the Project could reach an agreement."*^^ Two staff members, one 
representing the environmentalists and one representing industry, conducted 
research, developed proposed findings of fact, and drafted a report."*^^ The re- 
port was based on observation, discussions, and literature review. The Task 
Force discussed the report at its meeting, revised it accordingly, and conducted 
new research as needed. The Task Force as a whole conducted on-site re- 
search by examining various mines. When there was disagreement about the 
facts, the Task Force resolved the question on the basis of the best current 



491. Id. It would be very difficult to hold these sessions in public because each party could reason- 
ably fear having some suggestion or observation attributed to it in a way that would make it difficult to 
disown in the future. Moreover, without an agreement to hold the exchange confidential, a party might 
fear that its suggestion would be perceived as a fixed position. Finally, the parties might fear revealing 
confidential information or positions if the sessions were public. These possibilities would hamper the 
whole process, which is designed to enhance the generation and free exchange of thoughts and ideas. 
Thus, these brainstorming sessions should probably remain confidential. 

A92. Id at 62. Ridicule or criticism of one pany's suggestions would probably chill its willingness to 
explore creative ideas and would foster adversarial relationships. 

493. Id. Fisher and Ury further suggest that the groups' ideas be written on a paper or chalkboard. 
In that way, the group would coalesce and focus on solving the problems confronting it. Thus, the 
members would avoid confronting each other. Id. at 64. 

494. Id 

495. NCPP Summary, supra note 206, at 17-18. 

496. Id. ; Murray Interview, supra note 206. 

497. NCPP Summary, supra note 206, at 18 (research enabled group to focus on specific problems 
and solutions). 

498. Id 
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information.'*^^ The policy discussions were thus more precisely focused than 
they otherwise would have been. 

Similarly, the Health Effects Institute, a research organization funded by the 
EPA and industry, was created to conduct research on health questions per- 
tinent to EPA regulation.^^'^ The representatives to the Institute are currently 
attempting to reach agreement on research protocols. ^*^' Even though the rep- 
resentatives might agree on the necessary research and its protocol, they may 
not necessarily agree on the implications of that research. Thus, they reserve 
arguments over the implication of that research. 

Review and Comment. The respective parties may themselves have a 

great deal of information that can be used as the basis for an agreement. They 
may be reluctant, however, to share that information unless they share it in a 
context that fosters agreement and does not abuse the information exchange. 
Under one solution, one party provides its technical information in a session in 
which the other parties may ask clarifying questions, but may not challenge 
the data. The other parties then make similar presentations. This process was 
followed in the Homestake Mine regulation. ^^^ Although the other parties' ex- 
pertise enabled them to ask probing questions, they did not challenge the in- 
formation in an adversarial fashion. ^^^ The parties found that agreement on 
the facts facilitated agreement on common principles.^^ 

The participants in such information exchanges pointed out, however, that 
the success of this approach depends on the respective parties' ability to draw 
on sufficient expertise to question and assess the data as presented. If they lack 
such expertise, they will be unable to develop the common understanding on 
the facts, and they will retreat to a position based on principle. ^^^ The give and 



499. Id. One of the important aspects of this fact finding was that it was done on a regional basis, 
without attempting to "homogenize" the facts to fit the nation as a whole. The Task Force decided that 
regional difierences were critically important and had to be preserved in the recommendations, /d 

500. Fox, supra note 96, at 102. One commentator explained: 

The aim of the institute is to supply both the EPA and the industry with the best common base 
that independent scientific investigation can provide for determining appropriate regulations. 
. . . [T]he institute [is] "fiercely independent." Its structure was carefully devised to provide 
maximum protection for a set of scientific processes that will yield results whose integrity and 
quality will be above question. 

The formation of the institute brings to fruition the efforts of many government and industry 
representatives to find a mechanism for improving research on health effects while reducing 
costs and government-industry friction. Representatives from the U.S. auto industry and 
from 17 importing companies have formally indicated their support of the institute. 

Id 

501. Fox, supra note 96, at 101. 

502. Danielson Interview, supra note 162. 

503. A variant of this process has apparently been followed in some Nuclear Regulatory Commis- 
sion licensing proceedings. Roisman Interview, supra note 106. In that case, the agency held a meeting 
with one of the parties in interest and invited the others to observe. The ground rules were that the 
observers were not permitted to ask questions. The agency representatives asked clarifying questions, 
but did not cross-examine. The process developed a base of information in a nonadversarial way so the 
parties were able to better discuss their concerns. Id. 

504. Danielson Interview, supra note 162. The Mining Task Force of the National Coal Policy Pro- 
ject also found that "differences began to dissolve as [they] moved away from discussing generalities 
and began to focus on specific issues." NCPP Summary, supra note 206, at 1 8; see Murray Interview, 
supra note 206 (agreement on research findings enabled group to focus on problems and solutions). 

505. Badaracco describes how standards limiting occupational exposure to vinyl chloride were nego- 
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take of discussion among experts defines the gaps in knowledge and what in- 
formation is needed for a decision on the merits. In the Homestake Mine ne- 
gotiations this approach reduced the adversarial environment, and some 
experts that had refused to participate in a formal proceeding were willing to 
provide their services.^*^ Indeed, the contacts developed during the negotiation 
process continued after agreement was reached and the parties worked to- 
gether toward common solutions of additional problems.^^'^ 

Data Meditation. The parties may have differing views of the facts and, 

therefore, it may be necessary to reconcile them to form the basis for policy 
choices. The parties, of course, can attempt such reconciliation through peer 
review, in which someone reviews the research of another, critiques it, and 
attempts to replicate it. Through this iterative process scientific and technical 
agreement emerges. Frequently, however, inadequate time prohibits the use of 
the normal scientific methods. The parties must make a more immediate 
agreement to seek some other method of determining a factual base, again 
without agreeing to policy implications.^*^^ 

For example, as part of EPA's rulemaking with respect to particulate emis- 
sions of diesels, General Motors Corporation wanted to avoid the duplication 
of effort, remove unconscious bias, and ensure that appropriate research was 
conducted before the rulemaking proceeding began. It proposed that a panel 
of referees evaluate the research conducted by the agency and by industry. 
General Motors would appoint one referee, the EPA would appoint another, 
and the two together would appoint a third. The panel would assess the valid- 
ity and accuracy of the parties' research submissions.^*^ Although the EPA 
initially agreed to the process, it was never implemented.^'^ 

Wessel has proposed holding open conferences in which all experts in a field 
are invited to participate in a give and take discussion designed to explore 
factual matters.^" The purpose of such a conference would be to reach a scien- 
tific consensus on scientific issues. The conference would not attempt to nego- 
tiate or reach an agreement by accommodation.^" 2 jh^ parties also could 
utilize a process similar to that followed by the Mining Task Force of the Na- 
tional Coal Policy Project,^ '^ thereby defining the factual issues involved in the 
question and attempting to reach a workable agreement on those facts. 



tiated in three European countries. J. Badaracco, supra note 93. He observes thai important ques- 
tions concerning available technology, costs, compliance, and medical problems, can be viewed more 
objectively and independently because they can be verified and confirmed by the respective parties. Id. 
at 298. 

506. Danielson Interview, supra note 162. 

507. Cormick Interview, supra note 167. 

508. See generally, Straus & Greenberg, Data Mediation of Environmental Disputes in Environmen- 
tal Comment (Wash. Urban Land Inst. 1977) (discussing data mediation process). 

509. Potter, Third Party Review, in Government, Technology, and the Future of the Auto- 
mobile, at 367, 370(1978). 

510. Interview with David Potter, Vice President, General Motors Corporation (July 29, 1981) (copy 
on file at Georgetown Law Journal). 

511. M. Wessel, supra note 80, at 173-80. 

512. Id at 174-75. 

513. See supra notes 497-501 and accompanying text (discussing joint research and reporting). 
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7. Keeping in Touch 

The individuals participating in the negotiations must bear in mind, and 
sometimes be reminded, that they are representatives of broader interests. 
They must keep in touch with the views of their constituents and inform them 
of the progress of the negotiations. As talks progress toward a possible agree- 
ment, the representatives must ensure that the agreement is acceptable to their 
interests, lest the entire process fall apart at the end. As one experienced medi- 
ator has pointed out, the individuals at the table can end up seeing each other's 
points of view to such an extent that they lose touch with the positions of their 
constituents.^'"* Thus, if ultimate agreement is to be reached, the group needs 
to know that the individuals can sell the agreement to their respective 
constituents. 

F. EXTENT AND NATURE OF THE CONSENSUS 

1. What is a Consensus 

The purpose of the regulatory negotiation is to enable the parties in interest 
to reach an "agreement." Just what that means, however, remains unsettled. 
Does it mean unanimity; no "reasonable" dissent; concurrent majorities, in 
which a majority of each interest agrees; a substantial majority of those pres- 
ent; a simple majority; or some other calculation? Even the words used to 
describe the process are unhelpful. The definition of consensus in Webster's 
Third International Unabridged Dictionary includes: "group solidarity in senti- 
ment and belief; "general agreement: unanimity, accord"; "collective opin- 
ion: the judgement arrived at by most of those concerned."^ '^ 

What constitites "consensus" is one of the most difficult and complex ques- 
tions in regulatory negotiation.^'^ Yet, consensus is> an essential ingredient of 
reaching an agreement. The willingness of some parties to participate at all 
may depend on how consensus is defined. Moreover, it influences both the 
internal dynamics of the group and the deference to which the agreement i% 
entitled. Although sound arguments support each of several definitions, there 
are also arguments against each. Hence, consensus probably will remain a con- 
troversial subject, at least until some experience is gained in negotiating regu- 
lations. Because no a priori definition guides negotiations, the ground rules for 



514. Cormick Interview, supra note 167 (if negotiators become too close, constituents may accuse 
them of selling out). Further, as Dunlop states: "[^1* ^^ ^ practical rule-of-thumb that one is nearing 
agreement across the table when there is more difficulty within each side than between the leading 
spokesmen across the table. Each principal negotiator is often as much preoccupied with handling the 
internal necessities as in controversy with the opposing negotiator." J. Dunlop, supra note 302, at 16, 

515. Webster's Third New International Dictionary 482 (P. Gove ed. 1971). 

516. Indeed, what constitutes consensus is one of the most difficult and complex questions that at- 
tends any group decision, and considerable academic literature has developed analyzing the various 
options. Two of the major contributors to this literature have characterized the question this way: 
"Democratic theorists, economic as well as political, have long wrestled with the intriguing ethical 
question of how 'best' to aggregate individual choices into social preferences and choices." R. Luce & 
H. Raiffa, supra note 240, at 327. For a sampling of the literature, see id at 321-70. For example, 
Arrow demonstrates that not all of the basic assumptions of the theoretical construct of majority rule 
can be true at the same time. K. Arrow, Social Choice and Individual Values (1951). Mueller 
collects and analyzes much of the literature on nonmarkel decisionmaking. D. Mueller, Public 
Choice 68-89 (1979). In particular, he analyzes the strengths and weaknesses of alternative modes of 
decisionmaking, including majority rule, optimal majorities, unanimity, and logrolling, /d at 19-58. 
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what constitutes agreement must be defined and understood before the process 
begins. 

For these purposes, the most acceptable definition of consensus would be 
"general agreement," which means that no party dissents significantly from the 
shared position. General agreement, however, does not necessarily mean una- 
nimity, because even if someone disagrees, the dissent may not be significant 
enough, either in weight or number, to destroy the agreement. Thus, the party 
may dissent on grounds that generally are viewed as irrational, or the party's 
interests may not be sufiiciently afiected to regard its dissent as significant. In 
group consensus a dissenting minor interest, one not directly and immediately 
affected, can be disregarded even on a major issue without destroying the con- 
sensus. The dissent of a major interest, however, could destroy a consensus 
even on a minor point.^^^ An aphorism from the voluntary standards context 
sums up this analysis: Positions are weighed not counted. When deciding 
whether a consensus has been reached, the nature of any dissent is considered, 
including the strength of the dissenter's views, the basis for the dissent, and the 
relationship of the dissenter to the issues involved. 

Ultimately, whether a consensus exists must be determined more by finger- 
tip feel than by any sort of mathematical calculation. One negotiator has 
stated that if you have to count votes, you do not have a consensus.^ '^ Rather, 
like pornography,^*^ consensus is hard to define, but you know it when you see 
it. Unfortunately, this uncertainty raises some difficult questions. Can proce- 
dures be developed to ensure that the committee has reached consensus? Who 
decides whether a consensus has been reached? 

2. Structured Decision 

A voluntary standards organization may be used to negotiate the regula- 
tion.520 jiig consensus process used by such organizations in developing vol- 
untary standards ensures structured decisionmaking. The consensus process 
generally requires that standards be approved by considerably more than a 
simple majority of the committee, although unanimity is not required,^^* 
Moreover, it requires that negative votes and other objections to a standard be 
promptly and carefully considered. Finally, the consensus process provides a 
form of appeal by which an outvoted committee member may have the actions 
of the committee reviewed.^22 xhese procedures, like those of hybrid nilemak- 



517. Murray Interview, supra note 206. 

518. See Gusman Interview, supra note 232 (discussing inappropriateness of voting to establish 
consensus). 

519. See Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring) (discussing definition 
of pornography). 

520. See supra notes 420-24 (discussing use of voluntary standards organization in negotiation). 

521. One standards organization has stated that "[c]onsensus implies much more than the concept of 
a simple majority, but not necessarily unanimity, which often can be achieved only by compromises 
that reduce the quality of the standard." American Society for Testing and Materials, The 
Voluntary Standards System of the United States of America 7 (1978) [hereinafter ASTMJ. 

522. See Administrative Conference of the United States, Recommendation 78-4, 1 C.F.R. § 305.78- 
4(6)(c)(vi) (1981) (development of voluntary consensus standards in health and safety context requires 
review of dissenting views); P. Harter, supra note 178, at 117-20; Regulations Governing Com- 
mittee Projects §§ 1-4 (National Fire Protection Ass*n 1977) (describing appeal rights of dissenting 
members). 
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ing, are generally designed to ensure the rational consideration of the various 
views of the participants. If these procedures are followed, it may be appropri- 
ate to say that the regulatory negotiation committee has reached an agreement 
when less than all of those present assent. 

3. Lack of Structure 

Ad hoc groups formed for purposes of regulatory negotiation, unlike stan- 
dards writing organizations, will not be subject to existing rules ensuring a 
structured decision. Hence, some other method must be developed to deter- 
mine consensus. For example, an individual, or several individuals, might be 
entrusted with the authority to decide if any dissents are reasonable or signifi- 
cant. Such a judgment is inherently value laden^^^ and dehcate because the 
purpose of the process is to achieve agreement. Indeed, the very legitimacy of 
the process rests on the agreement of the interested parties. Thus, for purposes 
of regulatory negotiation, it may be better to require unanimity for agreement 
on a proposed rule.^^"* 

4. Unanimity 

Unanimity has several benefits. First, parties may not agree to participate in 
a negotiation process if they think that their interests could be disregarded and 
a regulation proposed over their dissent. They reasonably may decide that it is 
better to retain whatever power they have by refusing to participate. For exam- 
ple, four different interests may require representation, of which three are es- 
sentially commercial and one is a public interest group. That public interest 
group reasonably might fear being outvoted by the commercial interests be- 
cause, although the commercial interests may differ among themselves, they at 
least share the common interest of being economically motivated. The public 
interest group may decide that its greater power lies with its ability to prompt 
congressional intervention. In addition, an agency might refuse to participate 
in a situation in which a group of commercial interests could override it be- 
cause it would be unseemly if its representative were outvoted and the group 
nonetheless expected the agency to promulgate the agreement as a regulation. 
Requiring unanimity ensures that no interest will be outvoted. Thus, when an 
agreement emerges from the negotiations, there can be no doubt that a particu- 
lar interest agreed to it. Requiring unanimity, therefore, preserves the essential 
element of power. 

Unanimity also is necessary if negotiation replaces the need for extensive 
factual research as one of the bases of a the legitimacy of the regulation. Cur- 
rently, an agency must conduct factual research to demonstrate the existence of 
a problem and the feasibility of the proposed solution. In regulatory negotia- 
tions, such research would be unnecessary if the parties concurred on both 
issues. For example, when an advisory committee recommended particular 
regulatory action to an agency, over the dissent of the affected industry, the 



523. Deciding whether someone is an idealogue or is being unreasonably intransigent requires a 
valuing of the position taken. 

524. Unanimity would not be required under structured decisionmaking. It may be that if regula- 
tory negotiation is attempted, experience will indicate some other manner of determining a consensus. 
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industry involved had a strong incentive to persuade the agency not to follow 
the recommendations. ^-^^ The agency, upon review, found the proposal did not 
have an adequate technical basis. Although the committee voted to recom- 
mend something that a majority of the participants desired, it failed to deter- 
mine whether the recommendation was technically feasible. If there had been 
unanimity, or even substantial consensus, the technical feasibility of the rec- 
ommendation would not have been an issue. ^^^ 

The unanimity requirement also puts pressure on the negotiators to make 
good faith compromises in their efforts to reach an agreement.^^? jf ^ party 
knows that an agreement will be reached, even over its dissent, it can maintain 
a hard line and refuse to compromise. The dissenting party may continue to 
posture on behalf of its interest group if it believes that placing itself at a dis- 
tance from the regulation is politically expedient. Unanimity requires each 
party at the negotiation table to take responsibility for an agreement. ^^^^ Be- 
cause the party may not want to frustrate the committee by holding out, he 
may modify his position. Of course, the party could refuse to assent to the 
agreement if it were not in the overall interest of his constituency. 

Moreover, unanimity "weighs" the strength of dissent. A party that is not 
completely happy with an agreement would file a dissent if permitted to do so. 
Under rules requiring unanimity, that party would be asked whether the dis- 
sent is strong enough to block agreement. , A party faced with that situation 
frequently would agree that his adverse views are not sufficiently strong to stop 
the overall agreement. For example, virtually all of the recommendations of 
the National Coal Policy Project were unanimous. On at least one occasion, 
however, an individual agreed privately that the negotiation group's position 
was in the public interest in the long run, but he felt that the group's position 
would have such an adverse short run effect on his constituents that he should 
avoid public endorsement of it.^^^ Thus, in that situation, it seems unlikely that 
the representative would have blocked the agreement. 

5. Problems with Unanimity 

Requiring unanimity has its own problems, of course. Unanimity means that 
any party to the negotiation can stop the entire exercise by its intransigence. 
Such control could reward the ideologue because others might make com- 
promises they believed are unwarranted simply to achieve agreement. There- 
fore, requiring unanimity could lead to a proposed regulation that reflects a 



525. Safety Standards for Matchbooks, 42 Fed. Reg. 22,656 (1977). 

526. See Safety Standards for Matchbooks, 42 Fed. Reg. 22,656, 22,660-61 (1977) (CPSC rejects 
limited burn time requirement for book matches because technical feasibility not demonstrated); Con- 
versation with David Pittle, Commissioner of CPSC (Oct. 14, 1981). The question involved the offeror's 
proposal for limiting the time a match would burn. 

527. Gusman Interview, supra note 232 (unanimity requirement provides mindset for agreement). 

528. One experienced enviromenlal mediator and careful observer of the process argues that agree- 
ments frequently can be obtained faster by requiring unanimity because the parties address the task of 
reaching agreement. The parties collaborate rather than try to use the system for all they can get. 
Interview with Gail Bingham of the Conservation Foundation (July 13, 1981)(copy on file at Ge- 
orgetown Law Journal). 

529. Letter from Laurence I. Moss to Philip J. Harter (May 12, 1981) [hereinafter Moss Letter] (copy 
on file at Georgetown Law Journal). It should be noted, however, that Mr. Moss believes unanimity 
should not be required. Id. 
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lowest common denominator, rather than a fair accommodation of the com- 
peting interests. A person experienced in the voluntary standards area de- 
scribed a requirement for unanimity as "giving each party a loaded gun."^^** 
The potential failure to accommodate fairly competing interests could cause 
the parties to view the negotiation process with skepticism. This problem is 
simply the converse of the need to preserve power: although each party worries 
that the others will not agree, each attempts to preserve its ability to control the 
outcome. 

In most negotiating situations, including those involving complex questions 
of policy, agreement of all the parties must be attained. The parties must all 
agree to the stipulation that is presented to the court settling litigation or to the 
agency settling a proceeding.^^^ Similarly, all the parties to complex environ- 
mental settlement negotiations must agree.^^^ Not only is unanimity important 
for preserving power, the fear that it is unreachable is overdrawn as evidenced 
by the number of different situations in which it is actually obtained. 

6. Determining the Consensus 

Although at a minimum, negotiating parties should try to accomplish una- 
nimity, that may prove to be impractical. Therefore, three alternative ways of 
determining whether a consensus has been reached should be seriously consid- 
ered: structured decisions; concurrent majorities; and substantial majority. 

Structured decisions. The group may develop the regulation under rules 

of organizations that develop consensus standards. Such organizations have 
rules that assure the consideration of every dissent by an impartial and 
respected appeals body and that establish the crUeria for determining consen- 
sus. ^^^ If the group reached the decision by following such rules, the decision 
would be acceptable as reflecting a consensus. 

Concurrent majorities. ^^"^ The primary benefits of unanimity can be 

achieved if all the represented interests concur, instead of requiring the agree- 
ment of each individual representative. In such a situation, the members of the 
negotiating group are identified by interest and caucuses are formed. ^^^ Each 
caucus of the group must then support the decision. Each individual member 
of the negotiating group, however, need not agree specifically. This process 
would mitigate the disruptive effect of an ideologue because others that share a 
similar interest would not be persuaded by that person's position and would 



530. Interview with Walter V. Cropper, American Society of Testing and Materials (Sept. 29, 1 98 1) 
(copy on file at Georgetown Law Journal)', see also ASTM, supra note 521 (requiring unanimity dimin- 
ishes the quality of standard). 

531. C/^ Morgan, supra note 24, at 42 (discussing Federal Power Commission's success in settling 
litigation); see Comment, supra note 195, at 789 n.587 (approximately 90% of Federal Trade Commis- 
sion cases disposed of through consent orders). See generally Administrative Conference of the 
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532. See supra notes 226-37 and accompanying text (discussing settlements in environmental area). 

533. See supra notes 521-22 and accompanying text (discussing procedures in structured decisions). 
534: This term is adopted from John C. Calhoun. Calhoun, Disquisition on Government^ in Ameri- 
can Government 33 (P. Woll ed. 1975). 

535. Some caucuses, however, may consist of a single member. 
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agree with the proposed action. The National Coal Policy Project, for example, 
used this process.^^^ 

Substantia! majority. Another alternative for determining consensus 

would be to require that a proposal be supported by a substantial majority of 
the group, such as two-thirds, three-fourths, or all but one individual. Even 
then some interests may be reluctant to participate because they fear being 
outvoted. Thus, this process might be better if the ground rules also provided 
that at least one representative of each interest must support the proposal. 
That requirement would make clear that each interest, rather than each indi- 
vidual, retained its power by being able to veto a proposal. 

7. Lack of Consensus 

The negotiation group may, of course, be unable to reach a consensus, re- 
gardless of how one defines consensus. The lack of consensus may reflect disa- 
greement over almost every issue or it may extend only to a few aspects of a 
proposal. 

If a consensus is not reached on a proposed regulation, the group should 
make the following determinations: whether the group is likely to reach con- 
sensus if discussions are continued; whether a consensus is unlikely, but a re- 
port detailing the extent of any consensus would be beneficial;^^"^ whether the 
parties are deadlocked and it would not be profitable even to attempt to define 
their positions in a report.^^^ The experience and observations of the mediator, 
if any, can be helpful, but ultimately the parties themselves must make these 
decisions.^3^ 

G. REPORTING THE AGREEMENT 

After the committee reaches a consensus it must prepare a documentary 
package that the agency will use to translate the agreement into a regulation. 
A primary element of the package is the language the group proposes that the 
agency adopt as a regulation. If the group simply agreed on general principles 



536. Moss Letter, supra note 529 (discussing consensus approach). 

537. If a party or interest holds out unreasonably and thus blocks the group consensus on a proposal, 
the remaining parties or interests could, of course, close ranks in support of the position on which they 
agree in any subsequent rulemaking. In such a case the dissenting party would be faced with taking on 
the world. The chances of its prevailing in the subsequent rulemaking proceeding might be substan- 
tially reduced unless the party has the residual power to achieve its will or others interpret its position 
as reasonable. Thus, before holding out, a party should bear in mind that doing so may actually dimin- 
ish its ability to influence the ultimate decision, and that the route to actual participation and influence 
is through good faith negotiation. 

538. For example, some interest may be unable to develop a position on some issues. Hence, it would 
do little good to attempt to define the range of disagreement among the parties because a major player 
was unable to do so during negotiations. Or, if the entire process simply breaks down, the parties would 
revert to attempting to influence the decision through the exercise of other forms of power. 

539. This aspect of the proposal is in direct contrast with the Federal Advisory Committee Act 
(FACA), which provides that a government representative must be authorized to adjourn any meeting 
and the committee is not allowed to conduct any meeting without the presence of a government repre- 
sentative. 5 U.S.C. app. § 10(e) (1976). Ahhough this authority to adjourn and conduct meetings is 
defined solely in terms of individual meetings, the government representative effectively could end the 
entire process by refusing to attend any future meetings. In regulatory negotiations if any major inter- 
est were to walk out, the group would have to decide whether discussions would continue. 
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or made specific recommendations without proposing specific regulatory lan- 
guage, a major obstacle to the implementation of the agreement would remain. 
Transforming the agreement into a regulation requires the writer to become 
familiar with the underlying basis of the proposal. Many details that were not 
foreseen in a general agreement may arise, forcing the drafters to make a myr- 
iad of policy choices, some large, some small. ^"^^ Moreover, drafting a regula- 
tion requires sustained concentration and considerable resources. The time 
transaction costs required to draft the regulation could inhibit the agency from 
moving forward. Thus, the group itself should be responsible for drafting the 
detailed language of a regulation.^'*' Doing so will force the group to concen- 
trate on the details of its agreement and to define precisely the meaning of the 
agreement.^'*^ Accordingly, the group is in the best position to codify its agree- 
ment because it is the body that reached the consensus. 

The group also should prepare a preamble for the proposal when it is pub- 
lished in the Federal Register . Because the purpose of a preamble is to inform 
the agency, the courts, and the public of the "basis and purpose" of the pro- 
posed regulation,^"*^ it should include the composition of the group; the nature 
of the consensus the group reached; the issues raised during the discussion; a 
short narrative discussion about each section of the standard, including both 
the purpose of the section and the reasons for its form; and the data and other 
information considered by the group in developing the regulation.^'*'* 



540. Susskind and Weinsiein point out that formalization of an agreement into a written document 
should not be viewed as a "pro forma chore"; rather, drafting the agreement forces the parlies to re- 
examine past decisions in light of subsequent developments. The parties develop an overview of the 
entire agreement. This process may expose some areas that the parties thought were settled, but which 
in fact were not, or those in which a modification must be made to achieve final consensus. Susskind & 
Weinstein, supra note 92, at 345. Dunlop also emphasizes this factor: "[A]n axiom of negotiations 
ordinarily is that there is no agreement until all items in dispute have been resolved one way or the 
other, unless otherwise explicitly specified." J. Dunlop, supra note 302, at 17. 

541. It is, of course, unlikely that the group as a whole would actually draft the proposed regulation 
from start to finish. Rather, the proposed regulation could evolve from the "one text" procedure. See 
supra notes 489-96 and accompanying text (discussing single text procedure to identify issues and possi- 
ble solutions). Or, it could evolve from drafts prepared by group members or staff. Nonetheless, the 
group as a whole would endorse the final regulatory language regardless of how it actually evolved. 

542. Although the group may be able to reach agreement on general principles, it may be unable to 
narrow the agreement to a specific regulatory proposal. Thus, requiring the group to attempt to draft 
the language would help define the range of the agreement. Even if the agreement falls short of regula- 
tory language, the process is still valuable because it provides the agency with important information. 
Many of the benefits of a regulation developed by consensus, however, would be lost. That the parties 
are unable to reach agreement on the actual language may demonstrate that the agreement is more 
fragile than a consensus. Moreover, failure to draft the actual regulation may show that some highly 
controversial issues remain for the subsequent rulemaking proceeding. 

543. The statement of basis and purpose would resemble the rationale statement of a voluntary stan- 
dard, a topic that recently has received considerable analysis. D. Swankin, Rationale Statements 
FOR Voluntary Standards^Issues, Techniques, and Consequences (1981) (National Bureau of 
Standards Publication-GCR-8 1-347) (publication defining, discussing and examining consequences of 
rationale statements); P. Harter, supra note 178, at 141-50 (discussing the need for a procedural his- 
tory and rationale of voluntary standards). 

544. The statement of "basis and purp>ose" must enable the court "to see what major issues of policy 
were ventilated by the informal proceedings and why the agency reacted to them as it did .... The 
paramount objective is to see whether the agency, given an essentially legislative task to perform, has 
carried it out in a manner calculated to negate the dangers of arbitrariness and irrationality in the 
formulation of rules for general application in the future." Automotive Pans and Accessories Ass'n v. 
Boyd, 407 F.2d 330, 338 (D.C. Cir. 1968). Thus, if the agency publishes the proposed rule as a regula- 
tion it should explain the proposal in a preamble that meets these criteria. Indeed, if the agency itself is 
to review the standard it will require the same information to make an intelligent decision. 
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The preamble resulting from regulatory negotiations need not be as exten- 
sive as those currently required for technical rules.^"*^ Under the traditional 
hybrid process, the legitimacy of the rule rests on a resolution of complex fac- 
tual materials and rational extrapolation from those facts, guided by the crite- 
ria of the statute. Under regulatory negotiation, however, the regulation's 
legitimacy would lie in the overall agreement of the parties. Thus, the only 
facts that must be included in the preamble to a negotiated regulation are those 
that the negotiation group believes are necessary for an informed decision. 
The agency would not be required to prove either the existence of a problem or 
the feasibility of the proposed solution if those who would be affected agree on 
both issues. 

The information in the preamble would be helpful in several regards. First, 
it would enable public commentators to point out failures to consider particu- 
lar issues or to take into account information. Second, if the regulation is is- 
sued, someone may attempt to obtain an exception from it on the grounds that, 
ahhough its situation is included within the letter of the regulation, the group 
did not consider its situation in drafting the regulation. 

The preamble should also explain the areas in which the group was unable 
to agree. If the disagreement is one of fundamental values in which there can 
be no reconciliation, a statement of that fact would make it clear that the regu- 
lation in question should not be viewed as compromising these deeply held 
values. On the other hand, the disagreements may reflect only that the parties 
were unable to reconcile them by negotiations. If a decision must be reached 
in some other forum, such as by the agency in the traditional process or 
through legislation, the preamble can highlight and focus attention on the dis- 
puted issues. Thus, the preamble would serve the valuable function of narrow- 
ing the issues in disputes, identifying information that is accepted as necessary, 
ranking priorities, and identifying potentially acceptable solutions. ^'*^ 

H. AGENCY ACTION 

Although the agency retains the ultimate power to issue a regulation, the 
purpose of a regulatory negotiation is to draft a regulation, and not merely to 
lend advice and consultation to an agency. The negotiation process is likely to 
attract talented experts to spend the time and resources in negotiating a com- 
plex topic only if they have reasonable assurance that the agency will imple- 
ment their proposal. Indeed, there would be little incentive to strike the hard 



545. The purpose of a regulatory negotiation is to enable the parties to address the range of issues 
involved in writing the regulation and to make deals in which each party attempts to maximize its own 
interests. Thus, the process envisions an interest giving in on one issue to achieve victory on another 
issue it believes is even more important. The explanation of the proposed regulation should not be so 
detailed that it inhibits the ability of the parties to negotiate candidly with one another or to explain the 
agreement to their respective constituencies. As Dunlop observes: "Negotiators desire to explain the 
concessions that have been made and the terms they have achieved directly to their constituents rather 
than have the press or media initially make that explanation and state the merits, or deficiencies, of the 
settlement." J. Dunlop, supra note 302, at 19. Although Dunlop spoke of media coverage in the context 
of labor settlements, the same principle applies here: the preamble should describe why the proposal 
meets the needs of the group and what it does, but should not go into the details of the various conces- 
sions. It should describe the regulatory resuh and the underlying logic of the regulation, just as modern 
preambles do, but not necessarily the process by which it evolved. 

546. Cf. Schuck Letter, supra note 34 1 (listing virtues of negotiations). 
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bargain if the whole process could be easily overturned or "relitigated" before 
an agency issued the regulation. ^^"^ Therefore, an essential ingredient of the 
success of the regulatory negotiation process is an agreement by the agency to 
publish the group's proposed regulation in a notice of proposed rulemaking, 
unless the agency has good cause for not doing so. 

The agency should view the package submitted by the regulatory negotia- 
tion group as it would view a briefing package submitted by the division of the 
agency entrusted with developing such a regulation. Because a senior member 
of the division would have participated in the development of the proposal and 
agreed to it, that view would be justified. He should have kept the relevant 
members of the agency abreast of developments during the negotiation process 
and should have taken into account their viewpoint. Such participation does 
not mean that the agency can or should prevail on every issue; the regulatory 
negotiation process would be a sham if that were so. The proposal, however, 
would reflect a reasonable accommodation of the differing views of the parties 
and presumably would be within the bounds of acceptable alternatives because 
the major interests ratified the proposal. 

If the subject of the regulation raises significant political issues, the negotia- 
tion group should keep Congress and the White House abreast of negotiation 
developments. If a mediator participates, he should touch base with relevant 
congressional committees and offices within the White House to permit the 
negotiation group to consider their views during the negotiations and to avoid 
political surprises.^"*^ The report of the consensus also should be furnished to 
Congress and'to the White House to enable them to communicate any substan- 
tial concerns to the agency. Providing such notification to the political forces 
and permitting their concerns to be taken into account will help insulate the 
agency from political attack. In addition, this procedure would be a political 
prod to the agency because it would need a good reason to reject the consensus 
of competing forces. If the agency rejects the consensus without good reason it 
might appear that the agency is changing the results of the negotiations 
capriciously. 

The agency administrator and senior staff would review the proposed regu- 
lation and its accompanying materials for consistency with applicable statutes 
and with the agency's existing policy, just as they would revie^w an internal 
briefing package. ^"^^ They may, of course, determine that the proposal should 



547. John Dunlop points out: "It is axiomatic that negotiations recognized to be preliminary to a 
further stage are unlikely to elicit best offers, although very important functions relating to factual 
information, exploring priorities among issues, alternative approaches, and sensing internal considera- 
tions may be achieved." J. Dunlop, supra note 302, at 22. Thus, in labor negotiations that are subject to 
mandatory mediation, mediation may not be effective if it is preliminary to actual bargaining. In the 
regulatory context, such a preliminary mediation process would be more akin to an advisory committee 
than to regulation negotiation . Although advisory committees serve a useful function, they lack many 
of the benefits described above. 

548. The mediator in environmental disputes regularly acts as a liaison by keeping relevant agencies 
informed. Cormick Interview, supra note 167; Watson Interview, supra note 165.; see Cormick, supra 
note 247, at 27 (mediator assists in maintaining communications with those "not at the table"). 

549. Because the agency's team in the negotiation would include a representative of its general coun- 
sel's office, the agency's legal concerns should be considered during the committee's deliberations. Of 
course, the parties could develop their own legal views concerning the suitability of a proposed action. 
Even if the parties are unable to reach agreement on the legal issues, the negotiating group at least 
would provide a forum in which those issues could be discussed, unlike the current hybrid process. 
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be modified or supplemented. For example, the circumstances that gave rise to 
the regulatory proposal may have changed so significantly that no regulation 
on the topic will be issued. Alternatively, the factual basis of any such regula- 
tion may have changed so completely since the group completed its negotia- 
tions that the proposal must be reconsidered. Or, the agency may determine 
that a major interest was not represented during negotiations and that its views 
must be taken into account before the proposal reflects a consensus of signifi- 
cantly affected interests. Finally, the agency may determine that the areas of 
disagreement are so central to the rule ultimately proposed that traditional 
methods of rulemaking should be used. 

The need to modify or to supplement a negotiated proposal, however, 
should not arise frequently because the relevant considerations should have 
been addressed during the negotiation process and reflected in the consensus. 
Therefore, the agency should have good cause for not publishing the proposal. 
The agency should not second guess the negotiators or attempt to regain a 
concession it made during negotiations.^^*^ Nevertheless, the agency adminis- 
trators are not the slaves of briefing packages proposed by their staff, and they 
may require additional work to be done on proposals. If the agency reasonably 
finds good cause for refusing to accept the proposal it could decide not to pub- 
lish a proposed rule. Alternatively, the agency could ask the negotiating group 
to reconsider and submit a new proposal that takes its concerns into account. 
Except in these kinds of unusual circumstances, however, the agency would 
pubUsh the group's proposed rule in a notice of proposed rulemaking. 

The proposal and any changes the agency proposed should be published 
verbatim, even if the agency believes the proposal should be modified or 
amended. This procedure would allow the public to comment on the respec- 
tive proposals. This procedure also would allow the agency and the group to 
sort out the competing contentions in developing the final regulation. 

The public's comments on a proposed rule developed through a regulatory 
negotiation process should contain few surprises. If conducted properly, the 
negotiation process would have generated adequate consideration of the com- 
peting interests. Thus, the comments on the proposed rules would be aimed at 
perfecting the proposal rather than advocating any sort of fundamental depar- 
ture from the propsed rule. If, however, an interest was overlooked or a mem- 
ber of an interest that was represented believes an inappropriate 
accommodation was struck, pubhcation of the proposal would enable both 
parties to make their arguments. The regulatory negotiation process should 
eliminate major controversy during the period after publication of the notice, 
unlike the hybrid rulemaking process in which the notice is an invitation to 
fight. Thus, the notice and comment provisions of this proposal should be 
quite brief; they would not result in a protracted process such as we have be- 
come familiar with in the hybrid process. 



550. The attitude of the agency in accepting the negotiation group's proposal is critical. It must 
accept the proposal unless there is good cause for not doing so. Stewart, supra note 1 12, at 1353 n.286. 
If the agency adopts an attitude of second guessing the group or rejecting the proposal because the 
agency did not develop it, the regulatory negotiation process will only add one more layer to an already 
protracted process. The agency also could alienate its important constituents by adopting such an 
attitude. 
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The agency should refer comments to the negotiating group for considera- 
tion. The group then can adapt new information to the accommodations made 
during the initial negotiation. The group can decide whether it adequately con- 
sidered the issues raised in the comments. If it decides the issues were ade- 
quately addressed, no change would be required. If it decides that the 
comments raised a new issue, it would modify its initial proposal accordingly. 
One of the significant functions of the comments to a regulatory negotiation 
proposal would be to permit parties to consider whether their interests were 
adequately represented in the negotiations. The agency and the negotiating 
group together must consider that issue. 

After the negotiating group considers the comments and decides how to re- 
spond to them, the agency must then consider the recommendations of the 
negotiating group and the comments received in response to the notice of pro- 
posed rulemaking in reaching its decision on a final regulation. It may modify 
the proposal in response to those comments. The agency, however, should not 
use this opportunity to modify the proposal unless the modification responds 
to a meritorious comment^^' because the process would quickly fall apart if the 
agency acted unilaterially. 

I. JUDICIAL REVIEW 

Negotiations may reduce judicial challenges to a rule because those parties 
most directly affected, who also are the most likely to bring suits, actually 
would participate in its development. Indeed, because the rule would reflect 
the agreement of the parties, even the most vocal constituencies should support 
the rule. This abstract prediction finds support in experience in analogous 
contexts. For example, there has been virtually no judicial review of OSHA's 
recent safety standards that were based on a consensus among the interested 
parties. 5^2 Moreover, rules resulting from settlements have not been 
challenged. ^^^ 

Some parties, of course, would seek judicial review of rules developed 
through a regulatory negotiation process. The nature of such judicial review 
could have an important bearing on the success or failure of the negotiation 
process itself If individuals can boycott the negotiation group and then obtain 
judicial review under a stringent standard, the regulatory negotiation process 
could unravel. 

The nature of the factual determinations and the record developed during 
the regulatory negotiation process would differ significantly from those devel- 
oped in the hybrid process. Moreover, highly qualified people may refuse to 
participate in the negotiation if a court, at the behest of someone who refused 



551. If the agency publishes proposed amendments lo the negotiation group proposal, the agency 
and the group should carefully appraise the comments received in response to the notice. They should 
determine whether the original proposal, the proposed amendments, or some other modification should 
ultimately be adopted. Although the agency necessarily has the final word in this matter, as in the other 
matters, it should restrain the exercise of this authority. 

552. Seymour Interview, supra note 168. 

553. See Cohen, supra note 194, at 880 (meeting between EPA and municipal officials prior to publi- 
cation of regulation governing discharges and municipal sewer systems resulted in no state or munici- 
pal court challenge). 
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to participate, undoes their work. Therefore, a stringent standard of review 
would be inappropriate. ^^^ Requiring a less stringent standard of judicial re- 
view, however, does not imply that judicial review is unimportant to the regu- 
latory negotiation process. Rather, the nature of judicial review would have to 
be tailored to the regulatory negotiation process. Such adaptation of judicial 
review to the regulatory negotiation process would resemble the adaptation of 
the rulemaking process to rules with extensive factual records. 

A rule should be sustained to the extent that it is within the agency's juris- 
diction and actually reflects a consensus among the interested parties. If the 
rule is outside an agency's jurisdiction or fails to reflect a consensus, traditional 
standards of review should be followed. This standard of review has several 
major components,^^^ which include determinations of standing, a rule's con- 
formity with applicable statutes and adequacy of interest representation. 

1. Standing 

The reviewing court would begin its analysis, just as it must under current 
forms of review, by determining whether the challenger has standing to bring 
suit. Thus, the court would determine whether a sufficient nexus of interests 
between the petitioner and the challenged rule exists. ^^^ The determination of 
standing not only serves its traditional constitutional function, but it also helps 
define the appropriate interests that should be represented during the negotia- 
tion process. 

2. Conformity with Law 

The court also would conduct its customary review to ensure that the rule 



554. Stewart, supra note 1!2, at 1348 (proposing relaxation of "hard look" standard of judicial re- 
view when negotiations yield consensus). 

555. The standard of judicial review is designed to impose the proper incentives on the various 
players. These incentives include encouraging the relevant interests to come forward and participate; 
encouraging the agency to ensure that the appropriate interests are represented; encouraging the agency 
to refrain from unjustified modifications of the negotiated proposal; and encouraging all interests con- 
cerned with a proposed rule to make their concerns known to the agency so that appropriate action can 
be taken. 

556. Precise formulations of a test to determine standing have proved elusive, and the concept seems 
to vary over time and according to the circumstances in which it is applied. Thus, no specific test is 
attempted here. The court simply would apply the traditional law of standing in judicial review of a 
rule developed by negotiations. See Valley Forge Christian College v. Americans United for Separa- 
tion of Church & State, 102 S. Ct. 752, 758 (1982) (standing subsumes blend of constitutional and 
prudential considerations; at minimum plaintiff must show he suffered actual or threatened injury that 
can be traced to challenged action and is likely to be redressed by favorable decision); Gladstone Real- 
tors V. Village of Bellwood, 441 LT.S. 91, 100 (1979) (minimum constitutional requirement for standing 
are that plaintiff suffers distinct and palpable injury likely to be redressed by grant of requested relieO; 
Duke Power Co. v. North Carolina Envil. Group, Inc., 438 U.S. 59, 72 (1978) (standing requires dis- 
tinct, palpable plaintiff injury with causal connection between injury and challenged conduct); Simon v. 
Eastern Kentucky Welfare Rights Org., 426 U.S. 26, 38 (1976) (standing depends on whether plaintiff 
injury capable of being redressed by favorable decision); United States v. Students Challenging Regu- 
latory Agency Procedures, 412 U.S. 669, 686 (1973) ("injury in fact" element not limited to economic 
harm; includes harm to aesthetic and environmental well-being); Sierra Club v. Morton, 405 U.S. 727, 
734-35 (1972) ("injury in fact" test requires party to be among injured); Barlow v. Collins, 397 U.S. 159, 
167 (1970) (judicial review of administrative action inferred when finding of congressional intent to 
protect interest of class of which plaintiff member); Association of Data Processing Serv. Orgs. v. 
Camp, 397 U.S. 150, 157 (1970) ("aggrieved persons" entitled to judicial review of ruling under Admin- 
istrative Procedure Act). 
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conforms with all applicable substantive statutes. The court would invalidate 
the rule if it were outside the agency's jurisdiction. Because the respective par- 
ties concur that the rule is within the agency's jurisdiction, there is an issue 
whetHer the court should grant some deference to that determination. Thus, 
the court might be inclined to allow broader statutory interpretation more than 
it might under a traditional process. For example, assume that OSHA promul- 
gates a regulation limiting exposure to a toxic chemical and that representa- 
tives of labor and industry agree to implement the regulation through work 
practices and personal protective equipment requirements rather than having 
industry retrofit plants to provide engineering controls. A narrow reading of 
the Occupational Safety and Health Act might support an interpretation re- 
quiring that protection be in the form of engineering controls if technologically 
feasible. ^^"^ Because the affected parties, representatives of labor and industry, 
agreed to the use of personal protective equipment rather than engineering 
controls to control exposure levels, a court should defer to this judgment so 
long as it is not manifestly unacceptable. 

3. Interest Representation 

The court should then determine whether the plaintiff's interest was in fact 
represented in the negotiation group. The court must determine whether the 
challenger had an adequate voice in the negotiations in order to distinguish 
between complaints that an interest did not win all that it sought and com- 
plaints that an interest's views were not considered. In its review, the court 
should apply standards similar to those used by courts in other situations in 
which they must determine whether the interests of affected groups were ade- 
quately represented. For example, the Federal Rules of Civil Procedure re- 
quire the court, in assessing whether a class action should be maintained, to 
determine whether "the representative parties will fairly and adequately pro- 
tect the interests of the class."^^^ Similarly, the Federal Rules authorize inter- 
vention in litigation as a matter of right if a disposition of the suit would 
impair the applicant's ability to protect himself "unless the applicant's interest 
is adequately represented by existing parties."^^^ The courts also make an in- 
terest representation determination in public law litigation when the decree 
would have a widespread and immediate effect similar to that of an agency's 
regulation.^^*^ Thus, courts have evolved ways of assessing whether a party's 
interests are adequately represented.^^' Moreover, the report furnished by the 
group that describes the issues considered during negotiations can help the 



557. Cf. American Textile Mfrs. Inst., Inc. v. Donovan, 452 U.S. 490, 511-12 (1981) (promulgation of 
OSHA regulations should be guided by feasibility of ensuring employee health not by cost-benefit 
analysis). 

558. Fed. R. Civ. P. ly, see also 7 C. Wright & A. Miller, Federal Practice and Procedure 
§§ 1765-70, 1799 (1972) (discussing representatives protecting interests of class, intervention in class 
actions). 

559. Fed. R. Civ. P. 1A\ see also 7A C. Wright & A. Miller, Federal Practice and Procedure 
§ 1909 (1972) (discussing adequacy of representation). 

560. See Chayes, supra note 205, at 1310-13 (discussing problem of interest representation). 

561. The issue also arises in the labor law context. The union, in return for its grant of exclusive 
representation of a company's employees, assumes the duty to represent the employees' interests fairly 
and in good faith. Medlin v. Boeing Vertol Co., 620 F.2d 957, 961 (3rd Cir. 1980). 
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court in its assessment because it will reveal whether issues of interest to the 
petitioner were raised and, if so, how they were resolved. 

If the court determines that the petitioner's interest was represented during 
negotiations, the petitioner should bear the relatively high burden of showing 
that the group failed to consider an issue central to the rule and that there is a 
substantial likelihood it would have been significantly changed if the issue had 
been considered. On the other hand, if the court were to determine that the 
interest was not represented, it would next consider whether some reason ex- 
cuses participation and whether the party submitted its views to the agency in 
response to the notice of proposed rulemaking. 

4. Failure to Participate 

A party that refuses to participate fully in the negotiations should be es- 
topped from challenging the regulation after the process has run its course. 
Thus, a party should not be allowed to challenge a rule on the grounds that its 
interest was not represented unless it can demonstrate that extraordinary cir- 
cumstances excused its failure to make a similar allegation in response to the 
initial Federal Register notice establishing the regulatory negotiation commit- 
tee.^^2 The purpose of the preliminary notice is to ensure that the parties inter- 
ested in a rule have the opportunity to argue that they should be included in 
the regulatory negotiation group. An interest that fails to do so should, there- 
fore, face the same stringent standard of review as someone who was repre- 
sented. Otherwise, an interest that remained silent during negotiations could 
achieve its aim through unilateral action before a court, thereby avoiding the 
give and take of discussions. Of course, the party is free to refuse to participate 
directly or to participate by submitting only comments, but it should not gain 
an advantage by doing so. 

If the party applied for inclusion, and the agency and the convenor denied 
the application, the court should determine whether that decision was an arbi- 
trary and capricious application of the interest representation test. If the court 
concludes that the applicant was arbitrarily excluded, it would apply the tradi- 
tional standard of review to the rule, rather than the relatively high threshold 
imposed on those interests that were represented in negotiation or on parties 
that failed to participate in negotiation. 

5. Administrative Exhaustion 

Even if a party is excused for failing to participate because it was satisfied 
with representation or was denied admittance to the negotiations, a party 
should not be permitted to challenge either the substance or the procedure of 
the negotiated rule unless it first exhausted its administrative remedies. ^^^ 
Thus, the challenging party must demonstrate (1) that it raised its contention 
during the comment period; (2) that it was impractical to raise its objection, or 



562. See supra notes 433-43 and accompanying text (discussing representation of appropriate 
interests). 

563. See Vermont Yankee Nuclear Power Corp. v. Natural Resources Defense Council, 435 U.S. 
519, 553-54 (1978) (imposing threshold requirement on parties challenging agency action to notify 
agency of concerns when agency had opportunity to take appropriate action). 
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the grounds for it arose only after the close of the public comment period; or 
(3) that some truly extraordinary circumstance excused presentation of the 
question to the agency during the comment period. 5^"* This exhaustion of ad- 
ministrative remedies enables the agency to consider the party's position and 
to modify a proposed rule accordingly. It is inefficient from all perspectives to 
allow a party that refused to participate in the rulemaking to challenge a rule 
in a forum in which the agency is unable to consider the position. 

The requirement that a party exhaust all administrative remedies is even 
more applicable when the rule is developed through regulatory negotiation. It 
is essential to the efficient functioning of the system that the views of parties be 
represented during negotiations. Therefore, a party should be required to seek 
inclusion at the outset of negotiations or present its concerns on the rule during 
the notice and comment period to enable those developing the rule to take its 
views into account. Thus, if the petitioner submitted its concerns in response 
to the comment period, its interests were not represented,^^^ and its failure to 
participate is justifiable, the parly's administrative remedies would be ex- 
hausted, and the court then should apply the normal standard of review. 

6. Agency Modifications 

When an agency modifies a proposal of a regulatory negotiation group,^^^ 
the modification should be subjected to the normal standard of judicial review 
rather than the standard for a negotiated rule. In that situation, the agency has 
substituted its judgment for that of the group. Because the rule's legitimacy 
rests on the agency procedure by which it was developed, ^^'' the court should 
apply its normal review of the facts and of policy. 

7. Factual Review 

It would be inappropriate to require the negotiating group and the agency to 
conduct research similar to that required in the hybrid process because a nego- 
tiated regulation is generated not through development of enormous factual 
material, but through the agreement of the parties on the relevant facts and 
issues. Thus, the court should require only that the group have enough infor- 
mation to enable it to make an intelligent choice. The court should apply a 
standard of review similar to that applied in Automotive Parts and Accessories 
Association v. Boyd^^^ rather than the standard in Citizens to Preserve Overton 



564. Several statutes similarly preclude judicial review of matters not raised before the agency. For 
example, the Securities and Exchange Act provides; "No objection to [a] . . . rule of the Commission 
. . . may be considered by the court unless it is heard before the Commission or there was reasonable 
grounds for failure to do so." 15 U.S.C. § 78y(c)(l) (1976). The Clean Air Act provides: "[0]nly an 
objection to a rule or procedure which was raised with reasonable specificity during the period for 
public comment . . . may be raised during judicial review." 42 U.S.C. § 7607(d)(7)(B) (Supp. IV 1980). 

565. If the petitioner's interests were represented, then he should bear a relatively high burden of 
showing that the negotiation group failed to consider a matter central and relevant to the rule and that 
there is a substantial likelihood that the rule would be significantly different if the matters had been 
considered. Supra text following note 561. 

566. See supra note 550 and accompanying text (discussing "good cause" requirement for not pub- 
hshing proposal). 

567. See supra note 91 and accompanying text (discussing pohtical legitimacy of rulemaking). 

568. 407 F.2d 330 (D.C. Cir. 1968). 
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Parky Inc. v. Volper'^'^ lis. Automotive Paris the paramount objective of judi- 
cial review was to determine whether rulemaking was carried out in a manner 
calculated to negate dangers of arbitrariness and irrationality.^^^ In contrast, 
in Overton Park the Supreme Court required a "searching and careful" review 
of the agency decison to be based on the full administrative record available at 
the time of the agency decision.^^' A rule developed through a negotiation 
process is the result of a consensus of interested parties. The negotiation pro- 
cess guarantees that the concerns of interested parties are addressed, thereby 
eliminating the need to review the entire factual basis of the agreement. 
Therefore, judicial review of the factual basis of the negotiated rule need only 
consider the possibility of arbitrariness and irrationality. 

J. NONDELEGATION DOCTRINE 

Courts and public officials periodically opine that it is inappropriate for an 
organization consisting primarily of private citizens to wield regulatory power. 
Therefore, they disapprove of regulatory decisions based on the recommenda- 
tions of such a group."^ The starkest example of such hostility arose when the 
Supreme Court rejected the innovative approaches of the New Deal. 

The Supreme Court, in Carter v. Carter Coal Co. ,^^^ considered a statutory 
provision that authorized representatives of coal producers and coal miners to 
set maximum hours and minimum wages. ^'''* In a brief and powerful analysis 
of the legality of the delegation of power to the private group,^^^ the Court 
held that the power to regulate an industry cannot be delegated to a private 
group because the authority to regulate "is necessarily a government 
function."^^^ 

Courts also have invalidated regulatory programs that rely on licensing 
boards that draw their members from the regulated activity because the com- 
position of the board itself reflects a bias against particular interests. For ex- 
ample, in Gibson v. Berryhill^'''^ an optometry licensing board, consisting solely 
of private, practicing optometrists, was precluded from adjudicating charges of 
unprofessional conduct against optometrists employed by a corporation.^^^ 
The Court reasoned that the board's substantial pecuniary interest in eliminat- 



569. 401 U.S. 402(1971). 

570. 407 F.2d at 338. 

571. 401 U.S. at 420; see also United States v. Nova Scotia Food Prod. Corp., 568 F.2d 240, 249 (2d 
Cir. 1977) (judicial review of informal rulemaking must be based on whole record); Portland Cement 
Ass'n V. Ruckelshaus, 486 F.2d 375, 402 (D.C. Cir. 1973) (reviewing court must consider whether 
rulemaking based on consideration of relevant factors), cert, denied, 417 U.S. 921 (1974). 

572. See P. Harter, supra note 178, at 44-46 (discussing agency views on delegation). 

573. 298 U.S. 238(1936). 

574. Id at 278-83. 

575. Id at 311. 

576. Id. For a discussion of the nondelegation doctrine, see generally Liebmann, Delegation to Pri- 
vate Parties in American Constitutional Law, 50 Ind. L.J. 650 (1975); Jaffe, Lawmaking by Private 
Groups, 51 Harv. L. Rev 201 (1937). More recently, following the evolution of the regulatory state, the 
United States Court of Appeals for the Fifth Circuit was concerned with reliance on recommendations 
of private consultants. See Aqua Slide 'N' Dive Corp. v. CPSC, 569 F.2d 831, 843-44 (5th Cir. 1978) 
(court not as deferential to opinions of private consultants as to expertise of government regulatory 
agency). 

577. 411 U.S. 564(1973). 

578. Id at 578. 
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ing corporate optometrists precluded it from evaluating unprofessional con- 
duct in an unbiased manner.^^^ 

Despite these expressions of concern over delegation of government power 
to private groups,^^^ there are many examples in which a board with some 
kind of regulatory authority is composed of individuals that are privately em- 
ployed and that are members of the board because of the interest they repre- 
sent in their private employment. For example, regulatory authority has been 
given to state pollution control boards consisting of diverse representatives^^' 
and to private organizations for the licensing of professions.^^^ A Professional 
Standards Review Organization^^^ (PSRO) consisting of practicing physicians 
in the private sector is authorized to make many regulatory decisions concern- 
ing the provision of health care services, including the development of local 
norms of care, the determination of medical necessity, and the quality of 
health care services for purposes of federal payment.^^"* The Securities and 
Exchange Act authorizes self-regulation of the securities market, including the 
development of rules designed to prevent fraudulent manipulative acts and 
practices and the discipline of members who fail to conform to the rules.^^^ 
Both the PSRO schemes^^^ and the Securities and Exchange Act authoriza- 
tions^^^ have been upheld as legitimate exercises of power against the chal- 
lenge that they constituted an impermissible delegation of authority to a 
private group. In each of these cases, although the private board was entrusted 
with substantial authority, the agency had the final authority. 

The regulatory negotiation scheme described herein would grant final au- 
thority to the agency. The agency, however, would act on the basis of the 
group's recommendations unless the agency had good cause for not doing so. 



579. Id. at 578-79. 

580. The cases that invalidate the private exercise of regulatory power indicate that care must be 
taken to avoid building in a structural bias. For example, in Carter the Court concerned itself with the 
parties whose interests were not only unrepresented on the code-setting panel, but whose interests also 
were adverse to those who did participate in the rulemaking. 298 U.S. at 311. Moreover, the parties 
that did not participate were not given a viable opportunity to escape the imposition of the code. Id 
Similarly in Gibson the private panel was hostile to the interests of the petitioner. 411 U.S. at 578-79. 
Thus, both cases stand for the proposition that it is essential to include the diverse interests that will be 
affected and that the process by which the ultimate decision is made must afford parties the opportunity 
to present their views before they may be bound by the decision of the private group. 

581. Vaughn, State Air Pollution Control Boards: The Interest Group Model and the Lawyer's Role, 
24 Okla. L. Rev. 25, 25-52 (1971) (discussing the concept of "interest" in state air pollution control 
boards). 

582. Cf. Friedman v. Rogers, 440 U.S. 1, 18 (1979) (upholding petitioner's right to fair and impartial 
hearing by optometry board); Liebmann, supra note 576, at 665-71 (discussing inappropriateness of 
unqualified nondelegation doctrine). 

583. 42 U.S.C. §§ 1320c to 1320c-22 (1976 & Supp. IV 1980) (discussing professional standards 
review). 

584. Id § 1320c-4(a)(l) (discussing duties and functions of PSRO). 

585. Maloney Act, 15 U.S.C. § 78o-3 (1976). 

586. See Association of Am. Physicians & Surgeons v. Weinberger, 395 F.Supp. 125, 140 (N.D. 111.) 
(PSRO not unconstitutional delegation of authority to private organization because private organiza- 
tion may perform government function as long as administrative scheme provides hearing on organiza- 
tion's determinations), aff'd, 423 U.S. 975 (1975). 

587. First Jersey Security, Inc. v. Bergen, 605 F.2d 690, 697 (3d Cir. 1979) (upholding constitutional- 
ity of Maloney Act), cert, denied, 444 U.S. 1074 (1980); Todd & Co. v. SEC, 557 F.2d 1008, 1012 (3d 
Cir. 1977) (Maloney Act not unconstitutioanl delegation of power because SEC has power to disap- 
prove association rules; SEC must make de novo findings aided by additional evidence if necessary; 
and SEC must make an independent decision on violation or penalty). 
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Because the government agency conducts the final review and makes the deci- 
sion, the authority is not delegated to the private group. ^^^ The agency would 
have greater control over the ultimate regulation than the Department of 
Health and Human Services has over some determinations of a PSRO, and 
about the same authority the SEC has over determinations made by a private, 
self-regulatory body. Finally, those affected would have an opportunity to par- 
ticipate by presenting their views on proposed action. The structure of the 
regulatory negotiation process is such that it would sustain a challenge of insti- 
tutional bias such as that used to invalidate a state licensing scheme. Thus, the 
regulatory negotiation process would not be an impermissible delegation of 
government authority to a private group. 

K. REGULATORY IMPACT ANALYSIS 

A regulatory negotiation process would fulfill many of the functions that are 
provided by a Regulatory Impact Analysis^^^ (RIA). An RIA aids an agency 
in determining that its action is based on adequate information concerning the 
need for and consequences of proposed actions; that potential benefits to soci- 
ety outweigh costs; that the net benefits to society are maximized; and that the 
alternative regulatory approach chosen involves the least net cost to society. ^^*^ 

The very process of negotiation fulfills most of those functions. First, the 
parties will act as a group only if they believe they have adequate information. 
Further, the purpose of negotiation is to adjust the regulation to fit the respec- 
tive interests so that the respective benefits are Pareto optimal. ^^* Thus, if regu- 
latory negotiation fulfills its function, an RIA would be unnecessary. 

The RIA is largely an analytical surrogate designed to aid an agency in rep- 
Ucating the kind of decision the parties would make if they were permitted to 
make the kind of trade offs that would be done in the process of a regulatory 
negotiation. To that extent, requiring an RIA of a negotiated regulation would 
be superfluous. Moreover, requiring an RIA would reduce some of the signifi- 
cant benefits of the regulatory negotiation process because the analysis would 
consume valuable time and resources in developing the factual and analytical 
material that may not be necessary for an enlightened decision by the parties. 

For example, the National Electrical Code was developed by means of a 
consensus process. Those that developed the Code were forced to make the 
careful value judgments that an RIA is designed to simulate, such as trade offs 
between costs and fire safety. These trade offs are reflected in the provisions 
that authorize the use of nonmetallic sheathed cable in individual dwellings 
and commercial establishments, but not in places where large numbers of peo- 
ple gather, such as restaurants or theaters. ^^^ The prohibition requires the con- 
siderable additional expense of more sophisticated wiring techniques, but 
results in reduced exposure to fire and electrical malfunction. Negotiating a 



588: Cf. Relco Inc. v. CPSC, 391 F. Supp. 841, 845 (S.D. Tex. 1975) (final agency action must be 
made or ratified by Commission and cannot be delegated to subordinate). 

589. Exec. Order No. 12,291 § 3, 3 C.F.R. 127, 128-30 (1981). 

590. Id. §§ 2, 3, 3 C.F.R. 127, 128-30 (1981). 

591. See M. Intfuligator, Mathematical Optimization and Economic Theory 259 (1971) 
(Pareto optimal situation one in which person can be made better off without making others worse off). 

592. National Electrical Code § 336-(c)(3) (National Fire Protection Ass'n 1975). 
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safety code requires an informed judgment about the trade off involved, but 
there is no "right" answer. Competing interests have their say, analysis is de- 
veloped to the extent necessary, and a judgment is made. 

A code provision that involved the careful judgments similar to those of an 
RIA concerned the maximum allowable distance from the door of a room to a 
fire exit in a building.^^^ Drafting such a provision requires sophisticated judg- 
ment having financial impUcations of hundreds of millions of dollars. Vast 
amounts of data may be generated in the resolution of that question, but in the 
end each competing interest presents its case and an informed compromise 
accommodates those competing interests. The function of an RIA is to make 
an informed decision so the overall interests can be maximized. The clash of 
interests in the participatory decisionmaking process of negotiations effectively 
serves such a function. 

L. BENEFITS BEYOND AGREEMENT 

Even if the parties are unable to reach agreement on all issues, the regula- 
tory negotiation process may have significant benefits. Because the areas of 
disagreement will be narrowed the issue will be better defined. The resolution 
process, whether regulatory, legislative, or judicial in nature, can focus on 
these narrowly drawn issues. Moreover, to the extent that the negotiation pro- 
cess reveals true interests as opposed to initial positions, those interests can be 
taken into account in the subsequent process. Thus, the regulatory negotiation 
process will streamline the subsequent regulatory process by enabling the deci- 
sionmakers to focus on the true issues and interests in dispute. 

Participants in some of the environmental negotiations have found that 
working together toward a decision can bring the parties closer together so 
they develop an ongoing working relationship.^^"* That relationship in turn can 
enable them to work out disputes among themselves as opposed to resorting to 
a more intensive adversarial process. Thus, the initial working relationship 
may have established the norms against which subsequent dealings were con- 
ducted. Even if»o agreement is reached on a proposed regulation, the defini- 
tion of the issues involved and the establishment of a forum in which the 
parties may work together is alone a substantial benefit. 

M. POSSIBLE ADVERSE CONSEQUENCES 

Regulatory negotiation does have possible adverse consequences that must 
be considered. One frequently expressed concern, with respect to an agency's 
participation in the development of voluntary standards, involves agency par- 
ticipation in regulatory negotiation. In developing voluntary standards, the 
agency's staff member whose expertise makes him attractive to the committee 
writing the standard is also relied on by the agency in determining whether the 
standard meets the agency's regulatory needs.^^^ The fear, of course, is that the 



593. For example, the maximum allowable distance from the door of a hotel room to the nearest exit 
is 100 feet. National Fire Protection Association, Life Safety Code § 11-2.2.6.1 (1976). 

594. Cormick Interview, supra note 167. 

595. Two other concerns exist. First, agency participation in a standards writing organization would 
be a governmental interference with what is essentially a private enterprise. Second, some people may 
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agency representative would be unable to make a balanced judgment concern- 
ing the appropriateness of using the standard for regulatory purposes. ^^^ Those 
concerns are reduced in the regulatory negotiation context because the 
agency's representative would concur in the outcome. Moreover, the official 
participates throughout the process and, therefore, is in a position to explain to 
senior management the basis and purpose of the proposal. Thus, the decision 
of the agency concerning the regulatory proposal would be whether it con- 
forms to existing law and policy, not whether its technical basis is sufficient to 
sustain judicial re vie w.^^^ 

Another fear is that the agency would lack the technical ability to keep up 
with the private sector experts during negotiations and, thus, would be unable 
to participate as an informed member of the negotiation process.^^^ This con- 
cern is directed more to the quality of agency participation than to the negotia- 
tion process itself. The regulatory negotiation process presupposes that an 
agency will issue a regulation; that, in turn, requires the agency to be informed 
before it can even consider issuing the regulation. If the agency lacks its own 
expertise, it could hire a consultant, the services of another agency, or a tempo- 
rary employee. Alternatively, the agency could develop its own expertise 
through research. The agency must be aware that its full participation in nego- 
tiations would require it to be able to identify the relevant issues and to know 
what factual material is reasonably necessary to resolve those issues. The dan- 
ger always exists that the agency would be the slave of the private parties if the 
agency does not take that precaution, and such subservience clearly would be 
inappropriate. 

The greatest concern over regulatory negotiation at this stage, however, is 
undoubtedly procedural. Will regulatory negotiation work, or will it merely 
add another layer to an already too protracted process? The fears include the 
following. ^^^ (1) The use of a convenor may mean that yet another agency 
becomes involved in the regulatory process with the inherent opportunity for 
delay and confusion over the coordination between it and the regulatory 
agency. (2) The agency may be reluctant to lose control over the process.^*^ (3) 
The agency may believe that it is in a better position to assemble the negotia- 

believe that the agency must adhere to the decision of the standards writing organization simply be- 
cause an agency member was present during deliberation. See supra note 352 (discussing possibility 
that agency not participate in development of standard when agency not called on to review standard). 

596. See Employee Membership and Participation in Voluntary Standards Organizations, 16 C.F.R. 
§ 1031.5(a)(b) (1981) (discussing participation criteria that exclude those who give advice or make deci- 
sion concerning standards); I C.F.R. § 305.78-4(I)(a)(1981) (agency employee who serves on committee 
developing voluntary consensus standards should not participate in agency decision to adopt or revise 
standard). 

597. Senior officials would, of course, review the technical basis, just as they do when a regulation is 
forwarded to them after being developed internally. The staff member that participated in the develop- 
ment of the negotiated regulation should have been in contact with senior officials and technical staff 
throughout the process to ensure the proposal's acceptabihty. 

598. Cf, Administrative Conference of the United States, Recommendation 72-4(B), 1 C.F.R. 
§ 305.72-4(8) (1981) (expressing fear that ovcrreliance on negotiation may inhibit development of ade- 
quate staff). 

599. Many of these fears surfaced in response to The Regulatory Mediaton Act of 1981, S. 1601, 97th 
Cong., 1st Sess., 127 Cong. Rec. S9328 (daily ed. Sept. 9, 1981), which embodies many of the princi- 
ples discussed above. 

600. Stewart, supra note 112, at 1346. 
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tors.^^^ (4) The process of assembling the group may itself become mired in 
delay and bureaucracy. ^^^ (5) Identifying the appropriate parties as well as 
knowing when to exclude those who are only tangentially involved may be 
difficult. (6) The parties themselves may have difficulty in selecting representa- 
tives. (7) Squabbles may develop over the decision to use a negotiation process 
or over who participates. (8) The process may not reduce the time and re- 
sources necessary for decision. (9) The parties may be unable to reach a deci- 
sion. ^*^^ (10) The agency may reject the offering and make fundamental 
changes or begin anew. (11) Courts may strike down regulations because of 
failure to include some party or to develop sufficient factual material. 

Each of these concerns is legitimate because virtually any of them could 
have a significant adverse effect on the viability of the regulatory negotiation 
process. These fears, however, might not materialize if the process is ap- 
proached carefully. Indeed, the various aspects of this proposal were designed 
to minimize the chances of these problems developing. Upon analysis, the 
fears appear exaggerated. 

Conclusion: Worth a Try 

Regulatory negotiation holds promise for success when the issues are rela- 
tively well defined, when there are a limited number of parties with sufficient 
power to prevent the others from emerging victorious, and when it is inevitable 
that some decision is imminent.^^ 

As one participant in an environmental negotiation said, there is no "magic" 
in the process, but it was better than going through the traditional battle. ^*^^ As 
in the litigation context, the problems of rulemaking will not vanish under a 
negotiation approach. Nevertheless, approaching the question through negoti- 
ation and reaching a consensus is likely to be, under the appropriate circum- 
stances, better than the current hybrid process. 

Although agencies could carry out a form of regulatory negotiation under 
current law by empaneling an advisory committee, the full benefits of the regu- 
latory negotiation process could probably not be achieved through such de- 
vices. The Federal Advisory Committee Act requires open meetings that are 
controlled by the agency; the parties should be able to close the meetings when 
appropriate. Moreover, it is uncertain hoW a court would react to ex parte 
communications during the negotiation process, or challenges to a negotiated 
rule by interests that sat out the process or by negotiation participants that 



601. Miller LcilCT supra note 356 (comment of Federal Trade Commission on The Regulatory Act of 
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wished for more participation than they received in discussions. In addition, 
the agency may fear a stringent form of judicial review of underlying facts 
akin to the review of hybrid rulemaking because the negotiation process might 
not generate a record suitable for such a review. These doubts over the court's 
reaction could inhibit the full use of the negotiation process. 

Thus, regulatory negotiations could best be conducted pursuant to a statute 
authorizing agencies to use the proposed process, at least on an experimental 
basis. There would be httle to lose from such an experiment because there is 
ample opportunity in the process to protect against abuse or unforeseen 
problems.^*^ Moreover, the potential theoretical benefits of negotiation are at- 
tractive. Experience with negotiating solutions to complex policy questions in- 
dicates that, at least in some circumstances, many of those benefits can indeed 
be realized. The malaise of administrative law, which has marched steadily 
toward reliance on the judiciary to settle disputes and away from direct partici- 
pation of affected parties, could be countered with a participatory negotiation 
process. Regulatory negotiations would provide the legitimacy currently lack- 
ing in the regulatory process. 

At the very least, regulatory negotiation is worth a try. 



606. Such an experiment would test whether the fears expressed above are real or imagined. It 
would be important, however, that the process not be taken lightly simply because it is an experiment. 
It would be essential that the parties set out to prepare a regulation, and that they not act as though they 
were guinea pigs. 



414 ADMINISTRATIVE CONFERENCE OF THE UNITED STATES 



APPENDIX 

The Administrative Conference of the United States adopted the following 
recommendation at its June 18, 1982 plenary session:^^^ 

Recommendation 82-4 

Procedures for Negotiating Proposed Regulations 

The complexity of government regulation has increased greatly compared to 
that which existed when the Administrative Procedure Act was enacted, and 
this complexity has been accompanied by a formalization of the rulemaking 
process beyond the brief, expeditious notice and comment procedures envi- 
sioned by section 553 of the APA. Procedures in addition to notice and com- 
ment may, in some instances, provide important safeguards against arbitrary 
or capricious decisions by agencies and help ensure that agencies develop 
sound factual bases for the exercise of the discretion entrusted them by Con- 
gress, but the increased formalization of the rulemaking process has also had 
adverse consequences. The participants, including the agency, tend to develop 
adversarial relationships with each other causing them to take extreme posi- 
tions, to withhold information from one another, and to attack the legitimacy 
of opposing positions. Because of the adversarial relationships, participants 
often do not focus on creative solutions to problems, ranking of the issues in- 
volved in a rulemaking, or the important details involved in a rule. Extensive 
factual records are often developed beyond what is necessary. Long periods of 
delay result and participation in rulemaking proceedings can become need- 
lessly expensive. Moreover, many participants perceive their roles in the 
rulemaking proceeding more as positioning themselves for the subsequent ju- 
dicial review than as contributing to a solution on the merits at the administra- 
tive level. Finally, many participants remain dissatisfied with the policy 
judgments made at the outcome of rulemaking proceedings. 

Participants in rulemaking rarely meet as a group with each other and with 
the agency to communicate their respective views so that each can react di- 
rectly to the concerns and positions of others in an effort to resolve conflicts. 
Experience indicates that if the parties in interest were to work together to 
negotiate the text of a proposed rule, they might be able in some circumstances 
to identify the major issues, gauge their importance to the respective parties, 
identify the information and data necessary to resolve the issues, and develop a 
rule that is acceptable to the respective interests, all within the contours of the 
substantive statute. For example, highly technical standards are negotiated 
that have extensive health, safety, and economic effects; lawsuits challenging 
rules are regularly settled by agreement on a negotiated rule; public law litiga- 
tion involves sensitive negotiation over rule-like issues; and many environmen- 
tal disputes and policies have been successfully negotiated. These experiences 
can be drawn upon in certain rulemaking contexts to provide procedures by 
which affected interests and the agency might participate directly in the devel- 
opment of the text of a proposed rule through negotiation and mediation. 

The Federal Advisory Committee Act [FACA] has, however, dampened ad- 
ministrative enthusiasm for attempts to build on experience with successful 
negotiations. Without proposing a general revision of FACA, the Administra- 
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tive Conference urges that Congress amend the Act to facilitate the use of the 
negotiating procedures contemplated in this recommendation. 

The suggested procedures provide a mechanism by which the benefits of 
negotiation could be achieved while providing appropriate safeguards to en- 
sure that affected interests have the opportunity to participate, that the result- 
ing rule is within the discretion delegated by Congress, and that it is not 
arbitrary or capricious. The premise of the recommendation is that provision 
of opportunities and incentives to resolve issues during rulemaking, through 
negotiations, will result in an improved process and better rules. Such rules 
would likely be more acceptable to affected interests because of their participa- 
tion in the negotiations. The purpose of this recommendation is to establish a 
supplemental rulemaking procedure that can be used in appropriate circum- 
stances to permit the direct participation of affected interests in the develop- 
ment of proposed rules. This procedure should be viewed as experimental, 
and should be reviewed after it has been used a reasonable number of times. 

RECOMMENDATION 

1. Agencies should consider using regulatory negotiation, as described in 
this recommendation, as a means of drafting for agency consideration the text 
of a proposed regulation. A proposal to establish a regulatory negotiating 
group could be made either by the agency (for example, in an advance notice 
of proposed rulemaking) or by the suggestion of any interested person. 

2. Congress should facilitate the regulatory negotiation process by passing 
legislation expUcitly authorizing agencies to conduct rulemaking proceedings 
in the manner described in this recommendation. This authority, to the extent 
that it enlarges existing agency rulemaking authority, should be viewed as an 
experiment in improving rulemaking procedures. Accordingly, the legislation 
should contain a sunset provision. The legislation should provide substantial 
fiexibihty for agencies to adapt negotiation techniques to the circumstances of 
individual proceedings, as contemplated in this recommendation, free of the 
restrictions of the Federal Advisory Committee Act and any ex parte limita- 
tions. Legislation should provide that information tendered to such groups, 
operating in the manner proposed, should not be considered an agency record 
under the Freedom of Information Act. 

3. In legislation authorizing regulatory negotiation, Congress should au- 
thorize agencies to designate a "convenor" to organize the negotiations in a 
particular proceeding. The convenor should be an individual, government 
agency, or private organization, neutral with respect to the regulatory policy 
issues under consideration. If the agency chooses an individual who is an em- 
ployee of the agency itself, that person should not be associated with either the 
rulemaking of enforcement staff. The convenor would be responsible for (i) 
advising the agency as to whether, in a given proceeding, regulatory negotia- 
tion is feasible and is likely to be conducive to the fairer and more efficient 
conduct of the agency's regulatory program, and (ii) determining, in consulta- 
tion with the agency, who should participate in the negotiations. 

4. An agency considering use of regulatory negotiation should select and 
consult with a convenor at the earliest practicable time about the feasibility of 
hs use. The convenor should conduct a preliminary inquiry to determine 
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whether a regulatory negotiating group should be empanelled to develop a 
proposed rule relating to the particular topic. The convenor should consider 
the risks that negotiation procedures would increase the likelihood of a con- 
sensus proposal that would limit output, raise prices, restrict entry, or other- 
wise establish or support unreasonable restraints on competition. Other 
factors bearing on this decision include the following: 

(a) The issues to be raised in the proceeding should be mature and ripe for 
decision. Ideally, there should be some deadline for issuing the rule, so that a 
decision on a rule is inevitable within a relatively fixed time frame. The 
agency may also impose a deadline on the negotiations. 

(b) The resolution of issues should not be such as to require participants in 
negotiations to compromise their fundamental tenets, since it is unlikely that 
agreement will be reached in such circumstances. Rather, issues involving 
such fundamental tenets should already have been determined, or not be cru- 
cial to the resolution of the issues involved in writing the proposed regulation. 

(c) The interests significantly afiected should be such that individuals can be 
selected who will adequately represent those interests. Since negotiations can- 
not generally be conducted with a large number of participants, there should 
be a limited number of interests that will be significantly afffected by the rule 
and therefore represented in the negotiations. A rule of thumb might be that 
negotiations should ordinarily involve no more than 15 participants. 

(d) There should be a number of diverse issues that the participants can 
rank according to their own priorities and on which they might reach agree- 
ment by attempting to optimize the return to all the participants. 

(e) No single interest should be able to dominate the negotiations. The 
agency's representative in the negotiations will not be deemed to possess this 
power solely by virtue of the agency's ultimate power to promulgate the final 
rule. 

(f) The participants in the negotiations should be willing to negotiate in 
good faith to draft a proposed rule. 

(g) The agency should be wiUing to designate an appropriate staff* member 
to participate as the agency's representative, but the representative should 
make clear to the other participants that he or she cannot bind the agency. 

5. If the convenor determines that regulatory negotiation would be appro- 
priate, it would recommend this procedure to the agency. If the agency and 
the convenor agreee that regulatory negotiation is appropriate, the convenor 
should be responsible for determining preliminarily the interests that will 
likely be substantially affected by a proposed rule, the individuals that will 
represent those interest in negotiations, the scope of issues to be addressed, and 
a schedule for completing the work. It will be important for potential partici- 
pants to agree among themselves as to these matters, and their agreement can 
be facilitated by either the convenor or a possible participant conducting a 
preliminary inquiry among identified interests. Reasonable efforts should be 
made to secure a balanced group in which no interest has no more than a third 
of the members and each representative is technically qualified to address the 
issues presented, or has access to the qualified individuals. 

6. The subject matter of the proposed regulation may be within the jurisdic- 
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lion of an existing committee of a non-governmental standards writing organi- 
zation that has procedures to ensure the fair representation of the respective 
interests and a process for determining whether the decision actually reflects a 
consensus among them. If such a committee exists and appears to enjoy the 
support and confidence of the affected interests, the convenor should consider 
recommending that negotiations be conducted under that committee's auspices 
instead of establishing an entirely new framework for negotiations. In such a 
case, the existing committee could be regarded as a regulatory negotiation 
group for purposes of this recommendation. (Alternatively, the product of the 
committee could be used as the basis of a proposed regulation pursuant to 
Administrative Conference Recommendation 78-4.) 

7. To ensure that the appropriate interests have been identified and have 
had the opportunity to be represented in the negotiating group, the agency 
should publish in the Federal Register a notice that it is contemplating devel- 
oping a rule by negotiation and indicate in the notice the issues involved and 
the participants and interests already identified. If an additional person or 
interest petitions for membership or representation in the negotiating group, 
the convenor, in consultation with the agency, should determine (i) whether 
that interest would be substantially affected by the rule, (ii) if so, whether it 
would be represented by an individual already in the negotiating group, and 
(iii) whether, in any event, the petitioner should be added to the negotiating 
group, or whether interests can be consolidated and still provide adequate 
representation. 

8. The agency should designate a senior official to represent it in the negoti- 
ations and should identify that official in the Federal Register notice. 

9. It may be that, in particular proceedings, certain affected interests will 
require reimbursement for direct expenses to be able to participate at a level 
that will foster broadly-based, successful negotiations. Unlike intervenors, the 
negotiating group will be performing a function normally performed within 
the agency, and the agency should consider reimbursing the direct expenses of 
such participants. The agency should also provide financial or other support 
for the convenor and the negotiating group. Congress should clarify the au- 
thority of agencies to provide such financial resources. 

10. The convenor and the agency might consider whether selection of a me- 
diator is likely to facilitate the negotiation process. Where participants lack 
relevant negotiating experience, a mediator may be of significant help in mak- 
ing them comfortable with the process and in resolving impasses. 

11. The goal of the negotiating group should be to arrive at a consensus on a 
proposed rule. Consensus in this context means that each interest represented 
in the negotiating group concurs in the resuh, unless all members of the group 
agree at the outset on another definition. Following consensus, the negotiating 
group should prepare a report to the agency containing its proposed rule and a 
concise general statement of its basis and purpose. The report should also de- 
scribe the factual material on which the group relied in preparing its proposed 
regulation, for inclusion in the agency's record of the proceeding. The partici- 
pants may, of course, be unable to reach a consensus on a proposed rule, and, 
in that even, they should identify in the report both the areas in which they are 
agreed and the areas in which consensus could not be achieved. This could 
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serve to narrow the issues in dispute, identify information necessary to resolve 
issues, rank priorities, and identify potentially acceptable solutions. 

12. The negotiating group should be authorized to close its meeting to the 
public only when necessary to protect confidential data or when, in the judg- 
ment of the participants, the likelihood of achieving consensus would be signif- 
icantly enhanced. 

13. The agency should publish the negotiated text of the proposed rule in its 
notice of proposed rulemaking. If the agency does not publish the negotiated 
text as a proposed rule, it should explain its reasons. The agency may wish to 
propose amendments or modifications to the negotiated proposed rule, but it 
should do so in such a manner that the public at large can identify the work of 
the agency and of the negotiating group. 

14. The negotiating group should be afforded an opportunity to review any 
comments that are received in response to the notice of proposed rulemaking 
so that the participants can determine whether their recommendations should 
be modified. The final responsibility for issuing the rule would remain with 
the agency. 
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